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ra INDEX 

Annual Index to the An appellant from a ay reonmaee the New Jersey Since N.J.S.A. 33:1-77 (b) refers to the “ordinary 

Real Estate Commission must show the Bates prudent person’’ an error in judgment is not 
adversely affects some personal and substantia enough to infer guilt. Laurino v. State .......... 699 

New Jersey Law Journal interest of his beyond that held by the general N.J.S.A. 33:1-77 does not provide a defense to a 

VOL. LXXXVI—No. 1 to 52 INCLUSIVE public. Ackerson v. Lazarus ....... pte e eee e eens 665 charge of employing a minor without a permit 
JANUARY 1 to DECEMBER 31, 1963 Deprivation of the satisfaction of seeing a broker from the A.B.C. Director. Laurino v. State verse. 699 

ANU: > i eee disciplined is not even the slight private interest The Director may in a proper case take into consid- 

INDEX PAGES 1 to 740 INCLUSIVE which, coupled with the public interest, may suffice eration violations by the prior licensee in impos- 

to support otherwise doubtful standing. Ackerson ing a suspension for the licensee’s violation. 1643 
TOPICAL INDEX TO SUBJECT MATTER Vi, aaa oe cos te Aci cee ea 665 Atlantic Ave. Corp. v. Div. of ABC ............. 717 

Licensee’s employment as manager of one with a 

; . = y ~ : ; ADMIRALTY Pie : ; ; 

ACTIONS om La oF ip agoaatecee any te — : Admiralty Jurisdiction In Land-Based Plane Crash record of similar prior violations may be consider- 

Language in R.R. 4:88-2 providing for trial by a hia. Masiaade Walers 277 ed by the Director in fixing penalty where manager 
judge except in any case where a jury trial would thanteie eke On Tiemenes Wau tame ss Of Ship Fe es ok 297 secured the entertainers involved in the present 
have heretofore been available refers to whatever Duty Of edesaekinanes Anetta: Ses: Chae aainie Saks violations and was present at their performance. 
right of jury trial was provided by the Constitu- lebed ‘in Lak Seana. ¢. Wibeee. 311 1643 Atlantic Ave. Corp. v. Div. of ABC ........ 717 
tion as distinguished from the statutes at the time wictets eal ei ca ages a ace a ieken aa ALIMONY 
the a _— was adopted. O'Neill v 334 oticahiites on snail tise ett elk. ata a rss — Pager ailmony payments terminate upon 
State Hwy Dept. .......  : res what ais : mks, ee a2 we the death of the wife a decree providing for an 

In an action in lieu of prerogative writ to ¢ compel ante ee naa Entitled ‘To. Benests Of oH award in lieu of alimony, under Illinois Law, 
the condemnation of property which plaintif Jones Act; Test Is Whether a Was Member creates a vested interest in the wife from the time 
claims is his, plaintiff has no right to a jury trial. of Crew of Vessel Plying In Navigable Waters of the decree and her representatives after death 
O'Neill v. State Hwy Dept .. oe When Injured. March ws Meena Sea ee 321 ss Re gy to recover the balance due. 

Sear | aa Vig pe trae rae AMUN “Wo CR a. sys arn x, pao Ween ein eee 153 
ADMINISTRATIVE LAW . Spilled Beans Equated To “Unseaworthiness’ On 3g The County Court should not take jurisdiction of an 

The Legalized Games of Chance Control Commis- nkes On sania gear "Waimaet o complished by amendment after the period de- 
sion is a state administrative a gency. authorized ra cea a ahaa : 419 judgment where such judgment is not final and 
bs ene Se eee, Dee ing pag ah aaa be Pre-Ju ig ment Interest In Maritime Cas es by Nathan conctusive as to such pia but is subject to 
and to revoke it after heari g for vi ylation o 1e - Rakes 481 modification:—such action should be brought in or 

ingo Licensing Law Cooley's e seh ui Third party defendant in admiralty action in U‘S. transferred to the Chancery Division. Hawise 7, 

Proceedings before the Legaliz yf Chance District Court may be serve utside the state but Bowles . SOL IR ee Wi 4 Gre die Bie Rhee ee 258 
Control Commission are civil Cooley's = not more than 100 miles from place where action AMENDMENT 
Vs. OMIM. fee sra ns 5 es as 87 was instituted. Monsieur v. SS. Covadonga ...... 555 A proposed amendment should preferably be in writ- 

In pri ceedings Mathis an administr tive agency it is aN ing, but at least must be stated at length in open 

ynly necessary to establish the truth of the charges ADOF TION iS 4 eT court on the motion to amend. Lippman v. Hydro.. 14 
by a preponderance of the believable evidence The cardinal rule in ad sip con is that the best Whether a proposed amendment involves the cor- 
Cooley’s v. Comm. .... 87 igre se oe Wy de ‘h he child are controlling. e rection of a mere misnomer or the substitution of 

On an appeal from a decisio f an admi ss! Pexynie- vs rest nie result of a Preliminary hear- : =o — ee pment —_ Sa 
agency the burden is upon the appella ing is interlocutory in nature and will remain so — — “a ote Bipaay com be deemed eee bic 
that the ruling below is not euthorized cand i final | tee’ tn ve: C8 Amaakin aan 62 all cases Mears V oe er Cnn Bate 85 
of 6 waneesonable, Cooley's v. Comm 87 PR hier enh sleet eal eag Perit eine a oT te The correct designation of a defendant may be ac- 

; : : The paramount legislative object in the adoption of complished by pantera hate after the period de- 

On an appeal from an administrative agency deci- N.J.S. 2A:96-7 is to prevent traffic in human lives. fined by the Statute of Limitations has elapsed 
sion the question in every case is whether a reason- Sater Vs SORA co i'ivivaccieeii'ns eaeisesanem tr unestrs 110 where the effect of the amendment is pr 1 mp 
able man, acting reasonably, could have reached In adopting N.J.S. 2A:96-7 the Le islature intended to rective of the name under which the pro re ae 
the administrative agency decision under review, prohibit any person from engaging in the illegal already sued, is in court. Mears . cee Brake 
from the evidence found in the entire record, in- placing of a child for adoption no matter how in- Serv., Inc. 85 
cluding the inferences to be drawn therefrom. nocent or well meaning they may be where the Where a defendant is brought into an action for the 
Cooley's v. Comm. EPS ee rare oar rae 87 child has not been approved for that purpose by first time upon the filing of an amended or sup- 

The question whether a county sheriff may tempor- the Department of Institutions and Agencies. State plemental complaint, the filing of such additional 
arily transfer court < attendan ts to the county jail as Nor PRT RAAMIN ogy clave ek st 9.(5 oma ota rac pass Perez carmesben ciara ete gh ees sh ate 110 pleading constitutes the commencement of the 
jail keepers is one initially vith the special com- ADVERSE POSSESSION action insofar as such new defendant is concerned 
petence of the civil service commission and plain- One who by mistake takes possession beyond his and if at that time the action is barred by the 
tiffs were obliged to institute suit with said admin- true boundary line does not have the hostile in- Statute of Limitations a party thus brought in 
istrative tri bunal Caldaro & Fahey Mw Ferber PN 134 tent essential to adverse possession under either may plead the Statute in bar of his alleged lia- 

A Zoning Board of Ac jus tment i a public body with- the 30 or 20 year statutes. Rullis v. Jacobi et al .. 358 bility. Mears v. Economy : 85 
in the scope of the “Right to Know Law which ieee Notice of intention, summons and complaint may be 
renders voidable determinations of public bodies AGES ¥ ; ; a Ae amended to indicate contractor named is a corpor- 
made by votes taken at closed meetings. Wolf v A master is not criminally liable fou a act of his ation. Apex v. Miller et al os es, 
Bd. of Adj. Park Ridge et al 369 a ay absence of personal culpability. ; Amendment To Seek Different Relief After End of 

In setting up the Turnpike Authority the Legislature aoe Vv Weiner ee ee ee voseeees, 618 Trial Ruled Improper. U.S. v. 47 Bottles .. 422 
did not place the same = -edural limitations upon Held. ab SOR Fone ha ald a “ creditor's attorney had An amended complaint asserting the same ground 
its contractual arrangements with others as it did aera or ate auth paged to consent to a com- of action for injuries directly against a third-party 
in the case of municipalities. counties and state position of debtor's debt. US. Plywood v. Neid- defendant may be added after the running of the 
agencies; the Auth: has the yntract inger oe 635 statutory period. DeSisto v. Linden, et al 553 
with others so long ¢ as sit x : dis- ALCOHOLIC | BEV ERAGE CONTROL ANNULMENT 
— and judgment. Kingston v irnpike Au- oie The legislative enact nents istituting our alcoholic A complainant who continues to cohabit with a per- 
thority . aig irae 00 beverage control law tatutes in pari materia son he has married after learning of an unremoved 

Reasonable exercise of discretion which does not nust be considered and interpreted together impediment to the marriage will be barred by un- 
create it for bidas rs \ ill not void Turn- *. Mayor : 370 clean hands from thereafter seeking an annulment 
Bye Authority .contract. Kingston v. Turnpike ee A municipality with a population between 1,000 and of the marriage even though the cohabitation was 
AMthorvity. c..605 3 38 may issue one distributing license. Seip v. innocent when begun. Wells v. Wells 359 

The doctrine of exhaustion yo! + ae 370 =ANTI TRUST 
laxed in the interest of ju Although R.S. 33:1-26 provides that liquor licenses The tolling provisions of Sec. 5b of the Clayton Act 
Bank i f é shall not be deemed p1 perty it does not immunize apply where there were proceedings before the 
Zul ar M su l -s from the attachment of federal liens. __ Federal Trade Commission : } aa ae ee 

gr degpita: cane’ oe g Boss ' ' ‘ : 405 APPEAL 
vali . 8. 1g e \ ig 10 eUney- vane ves Upon failure to comply with RR. 4:47 a defendant 
it ne: ar i@s or property sul- may not assert an alleged error for the first time 
ficit 1e Internal Revenue on appeal as a basis for reversing a judgment 
Co he meaning of the Gluckauf v. Pine Lake y 29 
Wt i fede Bd of Com'rs -. 405 R.R. 4:28-15(c) which permits the enlargement of 
g An ee fs liquor ricense time to commence proceedings for review, hearing 
t i r f the grant of the and relief in lieu of prerogative writs where it 
: riance except on re t the objector first is manifest the interests of justice require is ap- 
r et = & Cross et al v. Bd le } } v. Doremus Sport me plicable to an appeal from a state administrative 
endant convicted of spe¢ ub et al been ents eect e ences es eeereresons : 554 agency. Albert v. Civil Serv. .. . 86 
stablished beyond One cannot complain of deprivation of property with- On an appeal from the decision of a state administra- 
I in a subsequent | out due process when the legislature regulates the tive agency the power vested in the former Su- 
tor f J Motor Vehicles to offe iquol in the public good. Grand Union - preme Court to add a party interested in the re- 
quantum of his excessive et al v Seta). . RiP ehe Sehene atts 650 view before proceeding to a judgment may now 
RIRGEr 2 .55%.-% : : A statute whose purpose is to pe rpetuate : stability be exercised by the Appellate Division. Alberti 

Rule making powers should be the retail liquor field by inhibiting the further v. Civil Serv. .... RE ee oe ae aaa 
not by individual quasi-jt ial growth of chain retailers is in the public interest Ordinarily the Appellate Division does not have 
R. H. Macy v. Div. of Taxation rs ! Ry oes bier petitio: see thereby suffer. 650 jurisdiction to entertain an untimely appeal. Al- 

The State Board of Medical Exar rs m sus- AAA CB Cz BELEN CORSET Vcr TERMS ERCRE foi or via ree ccm " berti v. Civic Serv. .... 4, eaters Seargpaes 86 
pend or revoke a physician's license wit giv- A prime gee eee is not per se a . violation of R.R. 3:10-2 and 3:10-8 relaxe ed to ‘avoid injus stice. 
ing him a hearing. Bd. of Medical Examiners v N.J.S.A. -93.1 et seq. and a change thereof is State: w:.. Nadiceith..< «6.0.6 Hid cacenas. MR 
WRCRGGE 23.0 i teeters 5 ove 603 not improper provided the importer presents facts On appeal to Appellate Division from order of dis- 

A presumption of reasonableness attaches to an demonstrating its action was based on an objective missal, appellant must see to it that order of dis- 
agency determination which must be overcome by standard reasonably related to a legitimate busi- missal is entered below and copy included in the 
an affirmative demonstration that the findings and ness goai and not tending to defeat any relevant appendix. State v. Radicchi .................... 109 
conclusions reached are arbitrary, capricious, or purpose or policy of the statute. McCunn v. Flem- An appeal from Municipal Court to County Court 
unreasonable, or lacked fair support in the evi- ing G& Me@aig, Ine. 0: ah)... . <0 1 seniors ew as cenen 651 notice of appeal should be served on the prose- 
dence, or violated legislative policies expressed A wholesaler whose authorization as a distributor is cuting attorney first, then notice in duplicate, with 
or implied in the statute. Amodio v. Civil Service fixed by a written contract specifying its duratio prosecuting attorney’s acknowledgment of service 
COPE e carton ace Pedal teak : : :~ ‘ORG may still claim relief after the expiration thereof. or affidavit of service on one copy should be filed 

Where the issues raised are solely questions of law McCunn v. Fleming & McCaig, Inc. et al ........ 651 with the municipal court, within 10 days after 
involving no administrative expertise, plaintiff is The defense to the sale of alcoholic beverages to filing notice application should be made to County 
not required to exhaust his administrative rem- minors set forth in N.J.S.A. 33:1-77 is available in Court to fix date of hearing, and thereafter notice 
edies before instituting suit vein v. Bloom- A.B.C. proceedings but all the enumerated factual of such date must be given prosecuting attorney 
OL ER irate fie eek hd A Ee niae rene enn ye fa 651 elements must be present. Laurino v. State seeeee 699 at least 10 days before such date — R.R. 3:10-2 

Absent a clear indication contra, a revisoné » statute The filing of a police identification card with a lic- and 3:10-8. State Vv. Radicchi — bar 2) Galle hac ce da ere 109 
will not be construed to eliminate a prior Pati ensee, obtained by a minor in compliance with While a reviewing court must give due regard to the 
ment that an appellant be an aggrieved person. a local ordinance by false representation as to age, opportunity of the trial court, who sees and hears 
pe ee ae ae eer 665 and delivery of a baptismal certificate also show- the witnesses, to judge their credibility, the re- 

New Jersey Real Estate Commission acts as guardian ing the minor as being over 21, constitute suffic- viewing court may not uphold the submission of 
of the public interest and does nat adjudicate ient false written representation of age under a confession to the iury unless the totality of the 
rights and duties of complainants vis-a-vis brokers. N.J.S.A. 33:1-77 (a) to be a defense to a charge of evidence shows that the defendant’s constitutional 

665 selling to the minor. Lauriro v. State .......... 699 rights have not been violated. State v. Tassiello .. 119 
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Page Two 
Appeal, Cont’d 
Where a confession of a defendant, which contains 
statements incriminating his co-defendants, is im- 
properly admitted in evidence and the trial court 
does not give limiting instructions either at the 
time of the admission of the confessions or at any 
other time before the close of the evidence that the 
statements should not be considered against the 
other co-defendants, possibility of prejudice re- 
quires reversal of conviction of co-defendants. 
State v. Tassiello 
On appeal from order granting new trial after 
jury verdict, while the appellate court’s scope of 
review is limited such order is to be reversed 
where it clearly and unequivocally appears the 
order constituted a denial of justice under the 
law. Pisano v. Klein 
On appeal from order granting new trial the appel- 
late court may consider any grounds which sup- 
port the order and not merely the ground stated 
by the trial court. Pisano v. Klein 
A respondent to an appeal taken as of right to the 
Supreme Court may cross-appeal as of right from 
any aspect of the judgment against the appellant 
or any third party to the appeal in the Appellate 
Division. Fortugno v. Schiavone-Bonomo 
Ordinarily an appellate court will not upset a deter- 
mination by the Civil Service Commission in the 
absence of a showing that it was arbitrary or that 
it lacked fair support in the evidence or that it 
violated legislative policies expressed or implicit 
in the Civil Service Act. Campbell v. Civil Service 
The power of an appellate court to reduce a sent- 
ence should be exercised with extreme care and 
only in cases where the sentence imposed was 
unduly punitive and an abuse of discretion. State 
RMRRUMDD Wes oats Gis fain os Shararean ie ee Rosier I oi GRE 
On appeal, the propriety of the denial of a motion 
for a judgment of acquittal made at the close of 
the State’s case is determined by assessing the 
state of the evidence at that time, without regard 
; to the condition of the proofs at the end of the 
entire case, State vw Mola ..........66.asccewcecck 
The validity of a municipal ordinance is not ordin- 
arily reviewable before an administrative agency. 
Seip v. Mayor 
Respondent in a Workmen's Compensation appeal 
may argue any points to sustain the judgment be- 
low without cross-appealing: cross-appeal is nec- 
essary only where it seeks to overrule or modify 
the judgment. Mayti v. Singer 
R.R. 5:2-5, governing filing requirements in Work- 
men’s Compensation appeals, is subject to relaxa- 
tion in appropriate circumstances. Diven v. H & 
L Farms 
Where a party takes a position in a matter before 
an administrative agency and that agency takes a 
contrary view and threatens penalty proceedings, 
that agency has made a final determination sub- 
ject to review under R.R. 4:88-8(a) even if no 
order has issued. Insurance Co. of No. America 
v. Howell 
Appeal Is From Original Order and Not From De- 
nial of Application to Vacate Order. U.S. v. 300 .. 
An objector’s appeal to a transfer of a liquor license 
must be filed within 30 days of the grant of the 
transfer, regardless of when the objector first 
learns of the decision. Hess Oil v. Doremus Sport 
Club et al . 
Issue of discriminatio yn “not passed upon on appeal 
where not raised before the Division of Tax Ap- 
peals. R. H. Macy v. Div of Taxation ............ 
Appeals from a final decision of a state administra- 
tive agency must be perfected within the time 
provided by R.R. 1:3-1(b) as possibly extended by 
R.R. 1:27(d), not R.R. 4:88-15(c). Alberti v. Civil 
SIMMS ters reieis bw ae wok tasers ce SRK Re Rocio Ee I ee 
Where there is substantial compliance with the re- 
quirement for timely appeal in noticing two of 
three parties and third party is not prejudiced 
thereby, the appeal will be treated as timely. 
PSDERIR Wi RCIGEE SOPVICE eic.k eseek cece pees sons neve 
Where notice of appeal states particular grounds of 
appeal but appellant's brief ignores those grounds 
and argues other issues, the brief must be sup- 


pressed: Kerney v. Kermey .............ssee00«% 
Error in charge not raised below nor in Statement 
of Questions Involved cannot be raised on oral 
argument or in reply brief. DiNizio et al v. 
Burzynski Siete ner es eth fe Roe era BCA tte 
ARBITRATION 


The arbitration of a dispute over legal fees between 
attorney and client does not invade the exclusive 
jurisdiction of the Supreme Court over the practice 
of law. Daly v. Komline 

Judicial review of an arbitration award is generally 
confined to matters of corruption or errors appear- 
ing on the face of the award. Daly v. Komline ... 

ARREST 

The fact that a defendant is being watched because 
he is suspected of one crime does not immunize 
him during the period of surveillance from arrest 
for another offense. State v. Cadavano . 

ASSAULT 

One who grasps another’s arm in an offensive way 
commits a technical assault even though no bodily 
harm results. Rullis v. Jacobi et al es 


ASSIGNMENT 
Where an assignment of expectant interest in an 
estate is not recorded in the County Recording 
Office, an interest in real estate devised to the 
assignor is subject to the lien of subsequent judg- 
ment creditors without nctice. Chase v. Yannelli .. 
ATTORNEY AND CLIENT 
Held, on facts, jury could find creditor's attorney 
had actual or apparent authority to consent to a 
composition of debtor’s debt. U.S. Plywood v. 
Se TNS ee ees Sa Sern rhe ee ae Oi eae 
A foreign attorney not licensed in New Jersey can- 
not recover for legal services rendered here and 
an agreement to perform such services by such an 
attorney is illegal and void. Appell v. Reiner et al.. 
ATTORNEY GENERAL’S OPINIONS 
R.S. 18:14-77 and 78 (reading from old testament 
and recitation of Lord’s Prayer in schools) are 
unconstitutional 
Municipality has priority over upland owner of tide- 
lands for a grant 
Rule permitting joinder of Comm’r of Labor as 
custodian of 1% Fund as party in Workmen’s 
Compensation Proceeding is valid 
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1963 Annual Index ATTORNEYS 


Gross néglect in preparing inheritance tax return 
with resultant ommission of substantial taxable 
assets from the return warrants strong disapproval 
and censure though not leading to discipline as 
being a non-wilful neglect. Re: Davies 

While ordinarily the Supreme Court will not fix 
attorney's fees in disciplinary matters, in the cir- 
cumstances present the court finds the fee for 
handling the estate involved should have been $500 
rather than $3,000. Re: Davies 

Brief in Support of Amendment to the Rules Permit- 
ting Attorneys at Law to Incorporate and Practice 
Law in Corporate Form Under “The Professional 
Service Corporation Act” by Edward Pesin 

Brief in Supplementation of Brief Filed by Edward 
Pesin, Including Some Precautionary Comments 
by J. Seymour Montgomery 

Admission to Bar Cannot be Denied Without Due 
Process. Willner v. Committee 

Where attorney for insurance company which has 
disclaimed moves to be relieved as counsel for 
insured court may deny motion if to grant it might 
disrupt calendar or unreasonably delay trial: 
court’s ruling on such motion does not necessarily 
adjudicate insurer’s right to disclaim. U.S. Casual- 
ty v. Home Ins. et al ‘ 

Attorney for seiler of realty who undertakes to re- 
present buyer is under duty te inform the buyer 
of his relationship to the seller and to explain in 
detail the pitfalls and conflicts which may arise 
which would make it desirable that the buyer have 
independent counsel. Re: Daniel W. Kamp 

An arrangement between an attorney and a seller 
whereby the seller solicits buyers to employ the 
attorney or offers to sell for a lower price if the 
buyer uses the attorney is unethical. Re: Kamp ... 

Morris Bar Drafts Forms For Lawyer's Use In Light 
of Kamp Case ee ica ane O LRP ate ea late, Maca 

Cooperation Between Re presenta- 
tives and Lawyers . 

Highlights of the Missouri Bar ‘Prentice- Hall Survey 

The practice of law is not confined to litigation in 
the courts but is engaged in whenever and where- 
ever legal knowledge, training, skill and ability 
are required. Appell v. Reiner et al 


Life Insur: ance 


The factors to be considered in defining the prac- 
tive of law in this State are: (1) Were the ser- 


vices rendered in this State and were they and the 
legal advice rendered based upon its laws: (2) 
Did the legal services relate to a _ transaction, 
property right, or subject matter, the result of 
which is in New Jersey, and; (3) If litigation 
might result would the forum be the courts of 
this: State. Appell -v. Reiner ctial. .......0sescsiccese 
Lawyers With One Client, by Norman Popper 


ATTORNEYS FEES 
Federal tax lien given priority over attorneys fees 
where fees not yet set. U.S. v. Pioneer 


ATTORNEYS LIENS 
A retaining lien attaches to all property of a client 
which comes into the possession of an attorney in 
the course of, and with reference to, his profes- 
sional employment though he rendered no services 


with relation thereto, but cannot arise if posses- 
sion was for a special purpose inconsistent with 
the claim to a lien. Brauer v. Hotels etc. 

Where delivery of client's property was made purs u- 


ant to court order, it is an involuntary surrender 
of possession and the attorney's right to a lien is 
not relinquished. Brauer v Hotels etc. 

A receiver of a corporation takes title subject to an 


attorney's retaining lien for services rendered 
prior to the insolvency. Brauer v. Hotels etc 
BANKRUPTCY 
Priority in filing time determines priority between 
bankruptcy trustees. Effect of Sec. 70‘c) and 70‘e) 
of Bankruptcy Act reviewed NS ee he Sakae 
Bankruptcy court not bound by Commercial Code 
provision. Gaskin: v.. Industrial. ..... 6.56066 026 


Referee should hear creditor’s charges though sus- 
taining exceptions to objections to discharge. Las- 
kin v. Industrial : 

Officers continued under Chapter X held fiduciaries. . 

Appointment of appraisers is discretionary. In Re: 
Gilbert & Co. .... 

Chapter XilIlI proceeding. barred within six years ‘of 
bankruptcy. In re: Schlagetter .. 

Bankruptcy court is not bound by state “court judg- 
ment of fraud. In re: Johnson 

Bankruptcy court may determine adverse claim to 
property where it is found merely colorable. In 
Re: Plymouth Dyeing Co 

Holding company’s assets found properly included in 
bankruptcy of operating company. In Re: Plymouth 
Dyeing Co. : a Sere eae 


BANKS 
The provisions of N.J.S.A. 17:9A-90 requiring the 
filing of notice of revocation of a proxy must be 
literally complied with since bank managers are 
entitled to know prior to election which proxies 
are effective. Barclay v. The lst Natl Bk of — 
town et al .... 
The provisions of the Banking Act permitting sav- 
ings banks to receive money for deposit to be re- 
paid according to the usual custom of savings 
banks authorizes savings banks to maintain check- 
ing accounts for their depositors. Hudson Cty Nat. 
Bk. v. Provident Inst. for Sv. et al 


BAR ASSOCIATIONS 
N.J. State Bar Assn. Annual Committee Reports 
N.J. State Bar Assn. Annual Committee Reports 
N.J. State Bar Association Committee Reports .... 
State Bar Committee Report ; 
State Bar Committee Report 

tate Bar Memorial Session for the late President 
‘John F. Kennedy hetick fe lpacheereia ts mii rect tan ene 
Report of State Bar Section on Real Property. Pro- 
bate and Trust Law 


BAR EXAMINATIONS 

New Jersey State Bar Examination— 
February, 1963 

DANNY, BOGS noe jie xs 


BUSINESS RECORDS 
Records of the Newark fire department pertaining 
to accidents are competent evidence of accidents 
recorded therein under the business records ex- 
ception to the hearsay rule particularly when 
contemporaneously made by an authorized indiv- 
idual. N.J.S. 2A:82-34 et seq. Fagan v. City of Nwk 
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CARRIERS 
As to a sealed car a carrier’s responsibility extends 
to such defects as may be observed by visual in- 
spection, notwithstanding acknowledgment of good 
condition by bill of lading. Lincoln Farms v. 
Central R.R. 
CIVIL RIGHTS 
The Civil Rights of Ex-Felons 
By lst Lt. Donald M. Karp 
Exemption of certain classes of private housing from 
the scope of the Law Against Discrimination does 
not deprive property owners who are not ex- 
empted of equal protection or due process. N.J. 
Home Builders Ass'n et al v. Div. on Civil Rights. . 
Individual’s right to the free use and alienation of his 
real estate may constitutionally be restricted by 
the reasonable exercise of the police power for 
the purpose of achieving the vital community 
aim of eradicating discrimination in housing. N.J. 
Home Builders Ass'n et al v. Div. on Civil Rights. . 
CIVIL SERVICE 
The question whether a county sheriff may tempor- 
arily transfer court attendants to the county jail as 
jail keepers is one initially within the special 
competence of the civil service commission and 
plaintiffs were obliged to institute suit with said 
adminisirative tribunal. Caldaro & Fahey v. Ferber 
A Statute providing that a municipality may retain a 
chief of police in service after 65 and until he 
reaches the age of 70 does not preclude the mun- 
icipality from discharging without cause a person 
so reiained prior to his attaining the age of 70. 
McEvoy v. Cliffside Park 
Ordinarily an appellate court will not upset a deter- 
mination by the Civil Service Commission in the 
absence of a showing that it was arbitrary or that 
it lacked fair support in the evidence or that it 
violated legislative policies expressed or implicit in 
the Civil Service Act. Campbell v. Civil Service .. 
Under our State’s Civil Service legislation deputy 
cormmissioners of compensation are in the classified 
civil service and accordingly subject to its provi- 
sions with respect to service ratings and removals 
for cause. Campbell v. Civil Service 
Municipal employee convicted of crime involving 
moral turpitude prior to city’s adoption of Faulk- 
ner Act is ineligible to hold office or position in 
city after it adopts the Act. Raphalides v. Civil 
Serv. & J sate 
R.S. 40:11-5 which preserves certain rights to city 
employees upon involuntary transfer to another 
city department does not apply to voluntary trans- 
ferors who claim higher pay as a result of past 
city service. Carroll et al v. Caulfield, etc. 
The 45-day notice required by NJ.S.A. 11:26D-1 
starts running from the date that written notice is 
correctly sent by certified mail to the employee. 
Amodio v. Civil Service et al ... 
Where it is charged that removal from office was 
for political and personal reasons, as against the 
asserted ground of economy, the employee must 
overcome the presumption of good faith and show 
impairment of departmental efficiency, otherwise 
it is of no consequence that other considerations 
contributed to his layoff. Amodio v. Civil Service 
Ob ihc hss a 552 cee eh bene gr Dcmataenis RIS see are abate es 
An employee who is given an appointment to perma- 
nent status subject to a three months’ working test 
period required by Civil Service Regulations is 
not removable during the test period without a 
hearing. Cumberland v. Jordan 
Civil Service Rule 60 providing for the automatic 
resignation of an employee who fails to report for 
duty within five business days after the expira- 
tion of any authorized leave was intended to apply 
to unwarranted and unjustifiable absences. Cum- 
berland v. Jordan : 
Where appointing authorit y's refusal to grant per- 
manent employee's request for temporary leave of 
absence was based on mistakes of law and of fact, 
Civil Service Commission can set the refusal aside 
as an abuse of discretion. Cumberland v. Jordan .. 


CLASS ACTIONS 


Where plaintiffs seek damages based on reliance 
upon negligently supplied information and it is 
apparent that while the alleged representations 
may have been made to all plaintiffs they were 
made by different people to different people at 
different times and under different circumstances 
and that to prevail each plaintiff would be obliged 
to prove that false representations were made to 
him and that he justifiably relied upon them to his 
injury, the rights asserted are not joint or com- 
mon nor is common relief sought so that a class 
action might be maintained pursuant to R.R. 4:36-1. 
Terrell et al v. Humble et ai 

A true class action binds the members of the repre- 
sented class not present and the plaintiffs must 
fairly insure the adequate representation of the 
alleged class. Terrell v. Humble 


COMMERCIAL LAW 
Upon default by borrower, lender is not absolutely 
entitled to transfer of pledged securities into its 
own name where lender's status as a bona fide 
purchaser is in doubt. Welland v. 1st Natl 
Prior New Jersey law governing the liability of 
transfer agents was changed by the Uniform 
Commercial Code. Welland v. 1st Natl 
The intent and effect of N.J.S. 12A:8-406 is to estab- 
lish that the issuer of securities and its transfer 
agents have equal obligations to security holders. 
regardless of which state’s law is applicable. Wel- 
land v. lst Natl 


COMMON CARRIERS 
A carrier cannot absolve itself of responsibility to 
its passengers by merely inserting an exculpatory 
clause on its tickets. Berry v. Penn R.R. 
Exculpatory provisions inserted in a carrier's joint 
tariff filed with the I.C.C. are legally ineffective as 
to passengers. Berry v. Penn R.R 
A common carrier is under no duty to transport or 
assume responsibility for the transportation of 
passengers beyond its own line. Berry v. Penn R.R. 


COMPOSITION 
Evidence that debtor turned over assets to creditors 
in belief his arrangement with them was a second- 

ary form of bankruptcy and creditors received 
them for the amounts due them held sufficient to 
permit jury to find parties-agreed to a composi- 
tion releasing the debtor. U.S. Plywood v. Neid- 
inger 
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Composition, Cont’d 
Held, on facts, jury could find creditor's attorney had 
actual or apparent authority to consent to a com- 
position of debtor’s debt. U.S. Plywood v. Neid- 
linger 


CONDEMNATION 
The trial judge is allowed wide discretion, in eminent 
domain matters, in determining the admissibility of 
evidence bearing upon the value of the property 
taken. E.O. v. Crawford 
An owner of property which has been taken for 
public use is entitled to fair market value. E.O. v. 
Crawford 
Fair market value may be measured by the price 
which, in all probability, would voluntarily be 
agreed upon in fair negotiations between an owner 
willing (but not forced) to sell and a buyer willing 
‘but not forced) to buy. E.O. v. Crawford 
A bona fide sale of comparable property between a 
willing seller and a willing buyer has been held 
ta_be evidential of value. E.O. v. Crawford 
The price of acquisition by the owner of the very 
property sought to be acguired in condemnation 
has been held to be admissible on the question of 
fair market value. E.O. v. Crawford .. 
Evidence of a contract of sale, although not conclu- 
sively determinative of the value of the property 
taken, is admissible on the question of fair market 
value. It is then for the jury to determine the 
weight to be accorded the price reflected py the 
contract of sale. E.O. v. Crawford .........'.... 
A condemnation action is a summary proceeding and 
the court may try the action on the return date of 
the order to show cause or on such short date as 
it may fix. County of Bergen v. S. Goldberg & Co. 
Owner of abutting lands and riparian rights is not 
entitled to compensation for taking by U:S. of bed 
of navigable waters up to the high water mark for 
interstate commerce purposes, such as laying of 
pipeline. U.S. v. 50 Foot etc 2b a ted 
Long period of lack of use of and degeneration of 
waterfront facilities justifies lower damages for 
interference with riparian rights. U.S. v. 50 Foot 
ere. ae A aNptacts 
The constructing of a center highway barrier does 
not constitute a compensable taking of property 
abutting the highway. Tubular v. Comm’'r ....... 
An unexercised option to purchase real property does 
not create an interest in the land entitling the 
hoider thereof to share in a condemnation award or 
to be made a party to the condemnation action. 
State v. NJ Zinc : - aie 
When an option to purchase real property is exer- 
cised subsequent to the institution of a condemna- 
tion action but prior to the taking, an enforceable 
contract of sale arises so that the vendee may 
participate in the Proceedings and in the award. 
State v. NJ Zinc 
Mortgagee entitled to interest on mortgage on con- 
demned lands. U.S. v. 300 


‘ONFESSIONS 
Whether or not the initial testimony concerning the 
voluntariness of a confession is taken in the pres- 
ence of the jury rests in the sound discretion of 
the trial court. State v. La Pierre . TARE OEE 
‘here the State offers a confession for admission 
into evidence, the trial judge must make his own 
finding upon the issue of voluntariness and if the 
statement is found to be voluntary, and hence ad- 
missible, he must instruct the jury to consider the 
same issue and to disregard the confession unless 
it finds the state has proved it was voluntarily 
Ibtained. State v. La Pierre Ba oR Lee 
Where the record was unclear as to whether the trial 
judge had made his own findings on the issue of 
voluntariness before submitting a confession to 
the jury it was proper to call upon the trial court 
for clarification. R.R. 1:6-6. State v. La Pierre . 


ONFLICT OF LAW 
Where an agreement is made in another State the 
law of that State determines the interpretation and 
effect to be given to the agreement. Bankers v. 
Crane ... : : a 
Federal Safety Appliance Act held to establish 
liability in diversity action. Barney v. S. I. Rapid 
Transit Set Seer eaars 
A foreign judgment of divorce is void in this state 
when the decree does not adjudicate that either 
spouse was domiciled in or resident of the foreign 
country. Warrender v. Warrender . ; Hay 
Conflict of laws in interstate libel passed upon. Zack 
v. Interstate ... 
CONSTITUTIONAL LAW 
The provisions of the charitable immunity statute 
(N.J.S. 2A:53A-7 to 10) that a non-profit religious 
organization shall be immune from negligence ac- 
tions by persons who are beneficiaries of works 
of the organization do not contravene the religious 
freedom provisions of the U.S. and N.J. Constitu- 
tions. Makar v. St. Nicholas Pps Pe oer 
The charitable immunity statute (N.J.S. 2A:53A-7 
to 10) does not violate the equal protection, due 
process and privilege and nunity doctrine of the 
Federal and N. J. Constitutions. Maker v. St 
Nicholas ete fr eee a ; bes 
The phrase “obscene or indecent” in a statute is not 
too vague and indefinite to meet constitutional re- 
quirements. State v. Hudson Co. News ......... 
A search warrant may not issue unless the issuing 
magistrate can find probable cause from the facts 
or circumstances presented to him under oath or 
affirmation. Mere affirmance of belief or suspicion 
on the part of the officer is not sufficient. State 
v. Macri OPES Yee: oes 
The crucial determination as to whether a search 
warrant is to issue is to be made not by the police 
officer but by a neutral issuing judge. Before the 
judge is in a position to make his determination for 
issuance, he must properly be made aware of the 
underlying facts or circumstances which would 
‘warrant a prudent man in believing that the law 
wes being violated. State v. Macri ....... 
Evidence obtained during an unconstitutional search 
by state officers is inadmissible in state proceed- 
ings, as it is in federal proceedings. State v. Macri, 
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need not disclose all of its evidence but must 
make a verified showing of such facts or circum- 
stances as would lead a person of ordinary pru- 
dence to believe the law was being violated. State 
vy. Burrachio et al ee 
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There is no constitutional barrier to a second work- 
men’s compensation proceeding in New Jersey 
unless the law of the state of the earlier award. 
was unmistakably designed to bar relief under the 
laws of another jurisdiction. Cramer v. State Con- 
crete 

New Jersey is bound to give full faith and credit ts~~ 
divorce decrees of other states in instances where 
the courts of other states have made jurisdictional 
findings of domicile after proceedings in which 
both parties have participated. Lawrence v. Law- 
rence 

The power of a state to prosecute and convict a 
person for a crime is not impaired if he enters 
the court’s jurisdiction involuntarily. Carrion v. 
Pinto 

New Jersey is required to give full faith and credit 
to past due installments of alimony under a for- 
eign decree only where under the law of such for- 
eign state, the past due installments are absolute, 
irrevocable and vested. Bowles v. Bowles 

In effectuation of the policy against extra-marital 
intercourse and under the police power the Leg- 
islature may regulate the sale of prophylactics 
and in so doing prohibit their sale by vending ma- 
chines. Sanitary v. Byrne et al .. 

In the light of the policy and purpose of N.J.S.A. 
2A:170-76, the provision therein barring uttering 
or exposing “without just cause’ does not render 
same so vague as to be unconstitutional. Sanitary 
v. Byrne ef€-al ....... re ere oc pe: BONE Ee 

Judicially compelled admission to medical societies: 
the Falcone case se eas 

The Proposed Constitutional Amendments 
By Joseph H. Stamler : 

A statute may constitutionally 
ment for being “under the influence” of narcotic. 


gral part of another offense, or when the evidence 
necessary to secure a conviction of the second 
offense was an essential part of the proof used to 
obtain a conviction of the first offense, conviction 
yn one charge bars prosecution for the other. 
USA Wie) PREMIER osc xs 5 Ee onic eee ST eras aeons 
Admission to bar cannot be denied without due 
process. Willner v. Committee 
Where a husband voluntarily entered an appearance 
filed an answer and waiver in a divorce proceeding 
instituted by his wife in Alabama, the Alabama 
judgment in its entirety is invulnerable to attack 
in New Jersey. Genola v. Scharer ....... 
Language in R.R. 4:88-2 providing for trial by a 
judge except in any case where a jury trial would 
have heretofore been available refers to whatever 
right of jury trial was provided by the Constitu- 
tion as distinguished from the statutes at the time 
the present Constitution was adopted. O’Neill v. 
State Hwy Dept. 
In an action in lieu of prerogative writ to compel the 
condemnation of property which plaintiff claims is 
his, plaintiff has no right to a jury trial. O’Neill v. 
State Hwy Dept. 
Indictment and conviction of violating kidnapping 
statute (N.J.S. 2A:118-1) does not deprive a de- 
fendant of equal protection of the law even though 
particular circumstances might also have estab- 
lished guilt under abduction statute (N.J.S. 2A:86-1 
and 2) for which punishment is less severe. State 
v. Gibbs : eat 
The only reasonable construction of the kidnapping 
statute (N.J.S. 2A:118-1) is that the forcible taking 
of a person from one point to another point within 
this State must be without lawful authority, and 
so construed the statute is constitutional. State 
v. Gibbs : ; Malas 
The constructing of a venter highway barrier does 
not constitute a compensable taking of property 
abutting the highway. Tubular v. Comm’r 
Failure of State to have a stenographer present at 
the grand jury proceeding and a record made of 
the testimony does not deprive a defendant of his 
constitutional rights. State v. DiModica 
Incidental interference with, or indirect burdens on, 
interstate commerce which find their source and 
justification in a reasonable exercise of the police 
power of a state affected by the transaction are 
not violative of the federal constitution absent 
some controlling or superseding federal enact- 
ment or regulation. National v. Hoffman *% 
The power to determine who shall nave the right to 
engage in an otherwise lawful enterprise may not 
be delegated by the legislature to a private body, 
at least where no adequate standards or safeguards 
are provided to protect against arbitrary or self- 
motivated action by the private body. Group 
Health Ins. v. Howell et al 
Foreign railroad corporation engaged in extensive 
and continuous solicitation of business within New 
Jersey is subject to in personam jurisdiction of 
New Jersey courts. Berry v. Penn R.R. 
Pennsylvania judgment of non-paternity entered in 
consequence of settlement between mother and 
putative father without regard to continuing needs 
f child is not an adjudication on the merits, not 
binding on child and therefore not entitled to 
full faith and credit in New Jersey bastardy pro- 
ceeding. State v. Pitner Aa Gol cea Ot eR SCG 
Due process is not denied to objectors who, although 
unentitled to notice of the grant of a liquor license 
transfer, are required to file appeal within 30 days 
thereof. Hess Oil v. Doremus Sport Club et al .... 
Congress has nct preempted regulation of the con- 
struction of amateur radio antennae so as to ex- 
clude the application of local Zoning laws. Skin- 
ner v. Cherry Hill 
N.J.S. 2A:170-8, imposing 
“under the influence of” a narcotic drug, is not 
unconstitutional under the doctrine of Robinson 
California invalidating criminal sanctions for 
chronic narcotic addiction. State v. Dennis 
N.J.S. 2A:170-8 is not unconstitutionally void for 
vagueness in permitting conviction of “use” or 
being under the “influence” of a narcotic drug 
upon proof ‘‘that the accused did manifest physical 
and physiological symptoms of reactions caused by 
the use of any narcotic drug.” State v. Dennis .... 
Absence of in personam jurisdiction of Nevada Court 
leaves Nevada judgment of divorce with only a 
rebuttable presumption of validity, which can be 
overcome in our courts by clear and convincing 
evidence of the absence of a bona fide domicile in 
Nevada of the spouse who invoked the jurisdic- 
tion of its courts. Grunauer_v. Grunauer 
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Where private property has been assessed to pay its 
ratable share of the cost of improving an adjacent 
street, use of state aid to municipality to reduce the 
assessment would be unconstitutional. Sherman 
Wi RCE a vce cneciiacsedewevangaees tae 

Imposition of transfer inheritance tax on bequest to 
the United States is not an invalid tax on the 
property of the United States but a valid exaction 
for the decedent’s privilege of transferring his 
property by will. U.S. v. Kingsley 

One cannot complain of deprivation of property 
without due process when the legislature regu- 
lates the liquor industry in the public good. Grand 
Union. et al.w. Sills et abu... .ck eciceniccsuewus 

Individual’s right to the free use and alienation of his 
real estate may constitutionally be restricted, by 
the reasonable exercise of the police power for the 
purpose of achieving the vital community aim of 
eradicating discrimination in housing. N.J. Home 
Builders Ass'n et al v. Div. on Civil Rights 

Exemption of certain classes of private housing from 
the scope of the Law Against Discrimination does 
not deprive property owners who are not exempted 
of equal protection or due process. N.J. Home 
Builders Ass'n et al v. Div. on Civil Rights 

Proposed Constitutional Amendment on Prayer and 
Bible Reading 

Placing the authority of the State behind the ele- 
mentary business decency which requires a dis- 
tributor to promptly pick up without cost publica- 
tions unwanted by a newsdealer does not violate 
due process. Hudson v. Sills 

Giving newsdealers unfettered right to reject any 
publication for any reason does not involve pre- 
censorship even though dealers may thereby be 
influenced by public or private pressures. Hudson 
v. Sills 

A classification scheme may omit distributors of 
newspapers while applying to distributors of other 
publications if the latter are similarly treated. 
Hudson v. Sills 


CONTEMPT 
Wilful disobedience of a valid court order merits 
punishment therefore but the disobedient should 
not be barred from access to our courts for the 
enforcement of legitimate property rights within 
our state, when such property rights do not depend 
for their existence on the act of disobedience. 
Lawrence v. Lawrence 
CONTRACTS 
The assertion of a contract implied in fact calls for 
the establishment of a consensual understanding as 
to compensation or reimbursement inferable from 
the circumstances under which one furnishes ser- 
vices or property and another accepts such ad- 
vances. Deskovick v. Porzio 
A quasi-contractual obligation is one that is created 
by law for reasons of justice without any expres- 
sion of assent and rests on the equitable principle 
that a person should not be allowed to enrich 
himself unjustly at the expense of another, and 
on the principle that whatsoever it is certain that 
a man ought to do, that the law supposes him to 
have promised to do. Deskovick v. Porzio 
Sons who, during father’s mortal illness, believing 
him without means of meeting medical and hos- 
pital bills as a result of what he previously repre- 
sented, and wishing to spare him concern of such 
expenses, themselves assume and pay said obliga- 
tions may have mistaken beliefs in existence of 
facts which would be a basic error justifying 
restitution. Deskovick v. Porzio ................. 
The parol evidence rule applies only to prevent the 
substantive alteration of contractual terms agreed 
upon by parties and expressed in an integration 
of their bargain, by resort to prior or contempor- 
anecus agreements or understandings. Garden 
State v. Kresge Co. ya aay a 
A contractual provision precluding use of prior 
negotiations and agreements between the parties 
to interpret or construe a contract is void as 
against public policy. Garden State v. Kresge Co... 
In a cooperation agreement between a city and a 
local housing authority whereby the latter agrees 
to pay the city an annual sum in lieu of taxes and 


other fees, and in return the city is to provide 
municipal services of the same _ character 
as those furnished for other dwellings and 


inhabitants of the city, the authority is to be fur- 
nished free only those public services so furnished 
to the other inhabitants and property owners. J. C. 
Sewerage Auth. v. Housing Auth. of J. C. v. 
City -0f GE. ©o condense dew craeeenece ae gee seen 
Where contractor’s part performance is more valu- 
able than the damage caused by his breach, he may 
recover such excess value on quasi-contract. Pow- 
er-Matics Inc. v. Ligotti 
Recission of an express contract between the parties 
is not a prerequisite to quasi-contractual obliga- 
tions. Power-Matics Inc. v. Ligotti 
Quasi-contractual obligations arise independently of 
the intention of the parties and are based upon 


equitable principles. Power-Matics Inc. v. Ligotti.. ¢ 


A building contractor is not entitled to recover on 
the contract unless he has substantially complied 


with his contract. Power-Matics Inc. v. Ligotti .. : 


Receipt of a grossly insufficient benefit by a munici- 
pality will not constitute such consideration as to 
prevent a substantial donation by the public from 
being considered an unconstitutional gift. E. Or- 
ange v. Board etc. et al 

An agreement between a utility company and a de- 
veloper must be read in the full light shed by all 
of the attendant circurnstances including consider- 
ation of the regulations of the Public Utility Com- 
mission, its prescribed accounting practices and 
‘all other extrinsic interpretive aids. State v. Eliz- 
abethtown Water 

Withholding of suit for 6 weeks is reasonable for- 
bearance to sue. Wallace v. Kirkbride 

Ordinarily where a contract is illegal and void the 
court leaves the parties where it found them, but 
where the parties do not stand on equal footing the 
oppressed party is not regarded as in pari delicto 
and may seek affirmative relief in equity. Apell v. 
Reiner et al 
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CORPORATIONS 

For appointment of a statutory receiver for a cor- 
poration under N.J.S.A. 14:14-3, application must 
be made by owners of at least 10% of the capital 
stock of the corporation. Lippman v. Hydro-Space 

Personal liability for corporate debts may not be 
imposed on corporation’s secretary for failure to 
comply with demand for filing certificate of paid 
in capital served upon him alone. Sunrise v. 
Pierre's 

Under N.J.S.A. 14:8-16 service of demand for filing of 
certificate of paid in capital must be made on a 
combination of at least two of the four officers 
specified therein. Sunrise v. Pierre’s 

Bootstrap Financing—The Redemption Technique, 
by Edward Baumgarten 


COUNSEL FEES 

The proceeds of a partition suit represent a fund in 
court within R.R. 4:55-7(b). Smith v. Smith 

A counsel fee payable from a fund in court has 
priority over a federal tax lien against the fund. 
Smith v. Smith 

The interdiction of the Supreme Court in the Mar- 
kakos case against contractual imposition of coun- 
sel fees should not be extended beyond the factual 
situation there prevailing. First Svgs. v. Heldman 

A reasonable attorney's fee may be allowed where 
an ordinary installment promissory note provides 
for same in event of collection by law or through 
an attorney. First Savings Heldman 


COUNTIES 
The exemption afforded by R.S. 40:90-2 to counties 
from liability for injury to the person from the 
use of public grounds does not extend to county 
park commissions: Wall v. Hudson Cty Park Comm. 


COUNTY PARK COMMISSIONS 
The exemption afforded by R.S. 40:90-2 to counties 
from liability for injury to the person from the 
use of public grounds does not extend to county 
park commissions. Wall v. Hudson Cty Park Comm 


CREDITORS’ RIGHTS 

Where an assignment of expectant interest in an 
estate is not recorded in the County Recording 
Office, an interest in real estate devised to the 
assignor is subject to the lien of subsequent judg- 
ment creditors without notice. Chase v. Yannelli.. 

Where a prime contractor on a public construction 
job, from an installment payment on the prime 
contract, pays a subcontractor and the subcon- 
tractor without direction as to how the money 
should be applied remits same to a materialman 
who has knowledge of the source of the payment, 
the materialman may not apply the payment to an 
unrelated anticedent debt but is obliged to credit 
same toward material supplied to the particular 
job. Hiller v. Atlantic Creosoting & Continental 
A SRRCURTAR ER MEE MAN 5.05. dose spies rains unr Alors void is ow wave Sore aw 

Where a lien claim is filed in excess of the amount 
determined to be due and the lien claimant had 
some justification for its position as to the excess 
amount, it would be inequitable to declare a for- 
feiture of the entire lien. Hiller v. Atlantic Creo- 
soting & Continental Casualty é 

Evidence that debtor turned over assets to creditors 
in belief his arrangement with them was a second- 
ary form of bankruptcy and creditors received 
them for the amounts due them held sufficient to 
permit jury to find parties agreed to a composition 
releasing the debtor. U.S. Plywood v. Neidlinger.. 

CRIMINAL LAW 

Where State offers confession in evidence, trial 
judge must make his own finding on issue of vol- 
untariness and if found to be voluntary must in- 


struct jury to consider same issue and disregard 
the confession unless it finds it was voluntarily 
given. State v. La Pierre ee te ree 
Where record is unclear as to w hether tric i] judge 
made his own findings on issue of voluntariness 
before submitting confession to jury, it is proper 
to call upon the trial court for clarification. 
a. 156-6. State v. Lia Pierre . 05.666. cess 
Whether or not the initial testimony concerning 


voluntariness of a confession is taken in the pres- 


ence of the jury rests in the sound discretion of 
the trial court. State v. La Pierre ........... Je 
Where the defense of entrapment is asserted by a 
defendant in a criminal action, the State is ob- 
liged to furnish the name and whatever informa- 
tion it has as to the whereabouts of the person 
who allegedly enticed the defendant. State v. Dolce 


The giving of a post-dated check is not a criminal 
offense, since it is nothing more or less than a 
promise to pay in the future. State v. Turetsky 

In order to justify a conviction under N.J.S. 2A:111- 
15 (issuing worthless checks) it is necessary for 
the State to prove, beyond a reasonable doubt, 
three essential elements, to wit: (1) Making, issu- 
ance or delivery: (2) Knowledge that the maker has 
insufficient funds for payment in full on presenta- 
tion; and (3) intent to defraud. State v. Turetsky.. 

The issuance of a check solely as payment on account 
of a larger past due obligation, with no other 
consideration passing from the pavee to the maker, 
lacks the element of intent to defraud in the event 
that the check is not honored when presented for 
payment. State v. Turetsky Teh sae 

Where at the conclusion of the State’s case there was 
insufficient evidence to make out a prima facie 
case an acquittal should have been granted with- 
out regard to the condition of the proofs at the end 
of the entire case. State v. Jack & Lillian Turetsky 

Notwithstanding the provisions of N.J.S. 2A:111-16 


(that the making. drawing, uttering or delivery 
of a check as stated in N.J.S. 2A:111-15 shall be 
prima facie evidence of intent to defraud) the 
State always has the burden to prove the ele- 
ments of the charge. including the intent to de- 
fraud, beyond a reasonable doubt. State v. Tur- 
RRND Dhaka oe Oxon ns pam aa eth ener ene ark sy 


Before the State may intro -oduce a confession into evi- 
dence it must first carry the burden of proof that 
the defendant's will had not been overborne and 

that the fundamental fairness requirement of the 
om process clause has not been violated. State v. 
OSS Sen cea Te ea ee a a RN ener yee 

The decision of a trial court to admit.a confession is 
always subject to revision if at a later stage of the 
trial the proofs satisfy the court that the State has 
not continued to carry its burden of showing that 
the confession was voluntary. State v. Tassiello 
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While a reviewing court must give due regard to 
the opportunity of the trial court, who sees and 
hears the witnesses, to judge their credibility, the 
reviewing court may not uphold the submission of 
a confession to the jury unless the totality of the 
evidence shows that the defendant’s constitutional 
rights have not been violated. State v. Tassiello ... 

Where a confession of a defendant, which contains 
statements incriminating his co-defendants, is im- 
properly admitted in evidence and the trial court 
does not give limiting instructions either at the 
time of the admission of the confessions or at any 
other time before the close of the evidence that 
the statements should not be considered against 


the other co-defendants, possibility of prejudice 
requires reversal of conviction of co-defendants. 
SEALE WS SSIEID oS ica sua cernnes 


That an indictment is duplicitous w ale thats 
be ground for striking one of the crimes from it, 
but not for its dismissal. State v. Pirone 

Crimes which are by definition separate may ‘be 
joined in a single count when they are component 
parts of a single offense. State v. Pirone Accs 

When a criminal statute mentions several things 
disjunctively the indictment may, as a general rule, 
embrace the whole in a single count. State v. 
Pirone Endl Snare ecw eN 

A defendant should not be pe “rmitted to plead non 
vult to a particular degree of murder on an indict- 
ment charging murder generally. State v. Williams 

Once defendant is permitted to withdraw his plea 
he is placed in the same position with respect to 
the indictment as he was before the plea was en- 
tered: State. v; Williams: ...... scnecawe g 

A witness who identifies the accus sed at trial may 
also be permitted to testify to a prior, out-of-court 
identification of the accused. State v. Williams 

Report of New Jersey Supreme Court's Commi ittee 
on Criminal Procedure peevate pees 

The advice of assigned counsel to plead guilty does 
not entitle defendant to withdraw the plea subse- 
quent to imposition of sentence even if counsel had 
advised that the judge would probably be more 
lenient if defendant so pleaded. State v. Andrews 

A charge that assigned counsel was incompetent 
made by a prisoner after sentence should not be 
heard unless supported by facts under oath stated 
with such specifity that their falsity would support 
a conviction for false swearing. State v. Andrews 

The power of a state to prosecute and convict a 
person for a crime is not impaired if he enters the 
court's jurisdiction involuntarily. Carrion v. Pinto 

Where a defendant has testified before a grand jury 
as to the subject matter of indictments returned 
against him, his motion for inspection of his grand 
jury testimony should ordinarily be granted upon 
a showing that he does not recall his testimony 
with sufficient detail to satisfy his counsel that he 
can fairly go to trial without it. State v. Clement.. 

In effectuation of the policy against extra-marital 
intercourse and under the police power the Legis- 
lature may regulate the sale of prophylactics and 
in so doing prohibit their sale by vending ma- 
chines. Sanitary v. Byrne et al ; ec ; 

The ultimate question in determining the admissi- 
bility of a confession is whether the defendant's 
will was overborne and his capacity for self-deter- 


mination seriously impaired: this test governs 
regardless of the method of coercion, and applies 
to a drug-induced statement. State v. Wade 
Aspects of N.J.S. 2A:85 et. seq 
by Hon. Melvin P. Antell ; 
The owner of real property with a right to posses- 
sion has no right to resort to force in attempting to 
regain such possession from one wrongfully with- 


holding it. State v. Rullis 

A person uttering offensive language 
of a retail establishment may be 
violating the provisions of N.J.S. 2A:170-29(1) 
which forbids such conduct in a “place to which 
the public is invited.” State v. Rullis 

A statute may constitutionally provide for 


on the premises 
found guilty of 


punish- 


ment for sire “under the influence” of a nar- 
cotic. Stat v.. Margo 

Defendant aF not point to one act as the pro /VOCa- 
tive one making a homicide manslaughter: a 


treatment which can induce a homi- 
a person of ordinary firmness, 
the accused reasonably believes is likely 
may be sufficient. State v. Guido 

manslaughter is a slaying committed in 
passion or heat of blood induced by 
provocation, provided the killing 


course of ill 
cidal response in 
and which 
to continue, 
Voluntary 
a transport of 
an adequate 


occurs before the passage of time sufficient for 

an ordinary person in like circumstances to cool 

off. State v. Guido : fee ; ; 
Where defendant contended she shot her husband 


as a result of pressures brutally applied to her by 





him it was prejudicial for the State. with nothing 
to support it, to press the theme and the defend- 
ant planned the killing to hide her pregnancy. 
State v. Guido : ‘ 

The gravity and seriousness of the crime of unlaw- 
ful possession of narcotics charged to a defendant 
justifies his arrest on probable cause. State v. 
Mpetas 

Under present law the right of a police officer to 


ted to the 
felonies. State v. 


not li 





cause is 
law 


arrest for probable 
crimes which were common 
M pe tas 

A qualified privil 
informant is dee 


to withhold the identity 
med to exist and a defer 
carries a 1imum burden of demanding 
ure with such specific as to call upon the 
judge to determine from an éxamination 
proofs whether ; 
tial to a fair dete 
case. State v. Burnett 

















Indictment and con ¢ naping 
statute (N.J.S. 2A 118- 1 a de- 
fendant of equal protection of the law even 
though particular circumstances might also have 
established guilt -under (NES 


abduction statute 
2A:86-1 and 2) for which punis it is less severe 
State v. Gibbs : 
The only reasonable construction of the kidnapping 
statute (N.J.S. 2A:118-1) is that the forcible taking 
of a person from one point to_another point within 
this State must be without lawful authority. and 
so construed the statute is constitutional. State 
v. Gibbs 
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Habeas corpus cannot be used as a device for a 
second appeal from the original judgment. Re: 
Forcella 

Prosecution under the false pretences statute (N.J.S. 
2A:111-1) for obtaining unemployment benefits by 
fraudulently claiming to be unemployed is not 
precluded by the penalty provision of the Unem- 
ployment Compensation. E.! Orange v. Bd. of 
Water Comm. 

Where a motion for a judgment of acquittal at the 
close of the State’s case is improperly denied, but 
the evidence at the close of the entire case justi- 
fies its submission to the jury, an appellate court 
will not direct an acquittal but will remand for 
a new trial. State v. Moffa 

On appeal, the propriety of the denial of a motion 
for a judgment of acquittal made at the close of 
the State’s case is determined by assessing the 
state of the evidence at that time, without regard 
to the condition of the proofs at the end of the 
entire case. State v. Moffa 

Preparation of a good presentence report requires 
that the probation department interview the ac- 
cused as well as the accusers, summarizing their 
respective versions of the affair: failure to do so 


is a failure to comply with R.R. 3:7-10‘b). State 
v. Leckis . Snsd saicpieare tee totes al asakis lorie tw ERE EOSIN 
N.J.S. 2A:90-1 pe nalizes the “vicious act” of defend- 
ant rather than merely his evil purpose. State 
As PPI oe conc ace nei ts ince vd isan ov eae med eae ree 


Atrocious assault and batte ry is an assault and bat- 


tery that is savagely brutal or outrageously or 
inhumanly cruel or violent. State v. Leckis, ..... 
Until jeopardy has attached, the grand jury has 


jurisdiction over all indictable offenses and may 
ignore complaints filed in a municipal court even 
though defendant filed waiver of indictment and 
jury trial therein. State v. Josephs 
The prosecutor has the right to present all indictable 
offenses to the grand jury even though a complaint 
is pending in a municipal court and even if he ap- 
proved or directed the filing of that complaint; and, 
if grand jury indicts, he may, subject to direction 
of the Superior Court contra, try the indictment 
first. State v. Josephs 
The courts of our state have no jurisdiction under 
the Interstate Agreement On Detainers Act to 
pass on the subsistence of indictments of another 
State, even though our authorities failed to fulfill 
their duties under the Act. State v. West 
Under the Uniform Criminal Extradition Law, in- 
quiry is limited to whether the extradition request 
is supported by colorable allegation of crime in 
the demanding State and a showing of the identity 
of ‘the: fugitive: State vi: WOES. oo icon bss canes 
Fact that accused was already in custody in de- 
manding State, whose authorities voluntarily sur- 
render him to New Jersey, does not make extra- 
dition proceedings defective for lack of a — 
of fugitivity. State v. West 
Conspiracy to avoid immigration la 
riage is crime. U.S. v. Vazques 


aw by false mar- 


Summary and Analysis of New Rule 3: 2A Govern- 
ing Search Warrants by Max Mehler ........... 
A pre-Mapp conviction involving the introduction 


of illegally seized evidence may not be collater- 
ally attac ked, at least where defendant had a post- 
Mapp appeal and did not raise the issue therein. 
State v. Kaiser 
A Suggestion to Improve Sentencing in Capital Cases 
Hon. Ervin S. Fulop 
Physician's testimony provided ample basis for the 
trial court’s conclusion that the defendant when 
harged was under the influence of the recent use 
narcotic drugs as distinguished from one suf- 














ing solely from chronic addiction. State v. 
1S 

N.J.S. 2A:170-8 is not unconstitutionally void for 
vagueness in permitting conviction of “use” or 
i under the “influence’’ of a narcotic drug 
upon proof “that the accused did manifest physical 
and physiological symptoms or reactions caused 
by the use of any narcotic drug.’ State v. Dennis. 
N.J.S. 24:170-8,. imposing punishment for being ‘un- 
der the influence of" a he vara drug, is not un- 
constitutional under the doctrine of Robinson v. 
California lowaiatine. criminal sanctions for 
chronic narcotic addiction. State v. Dennis ...... 


Where a criminal or quasi-criminal penalty imposed 
by a court depends statutorily upon the finding 
of a particular fact, that fact must be proved be- 
yond a reasonable doubt. State v. Bookbinder 

There is no common law or statutory duty requiring 
that members of a board of education provided 
voters with all the information concerning pro- 
posed facilities prior to a referendum thereon. 
State v. Lally, et al . 

A sentence well within the statutory limits will not 
be upset in absence of proof the trial court abused 
is discretion in imposing same. State v. Gentile 

Denial of request to charge that burden is on state 
to prove beyond reasonable doubt that claim of 
self-defense was untrue and that there must be 
verdict of not guilty if jury has reasonable doubt 
as to whether defendant killed in self-defense is 
error. State cio 1 

A motion for separate trial of the several counts of 
an indictment is addressed to the sound discretion 
of the trial court . Weiner 





State v 


It was not error to deny separate trials of the vari- 
ous of an indictment where the evidence 
of all . alleged crimes charged therein would 
have at the trial of any 
count..State w. WEBER > 6.5 sca ssen, 0 cia eats quai 





of de- 
was impossible to determine 


re y have been caused by one 
ndant’s acts but it 


which one, defer 





idant could be convicted of in- 
ughter only if found criminally 
ng all of his possibly causal acts 










voluntary 





liable for the act 
of personal facie 





ntit] 


entitl tled. in an appropriate 
te investigator at the county's 
expens and interview persons present 


was allegedly committed. State 


A mere possibility that jurors may have been pre- 
judiced by newspaper publicity which preceded a 
trial does not show the good cause required by 
R.R. 1:25A for post-conviction examination of the 
jurors. State v. LaRocca 
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ERROR 
Plain error, under R.R. 1:5-3(c) is some legal im- 
propriety affecting the substantial rights of a party 
and sufficiently grevious to justify notice by the 
reviewing court and to convince the court that of 
itself the error possessed a clear capacity to bring 
about an unjust result. Gluckhauf v. Pine Lake .. 
Failure to instruct jury that testimony of an accom- 
plice should be viewed with caution did not con- 
stitute plain error where accomplice had previ- 
ously been sentencea. State v. Nobles 
Introduction of accomplice’s written statement into 
evidence did not constitute plain error where 
statement was merely cumulative and corrobora- 
“§ tive. State v. Nobles 


ESCALATORS 
The res ipsa doctrine applies to untoward or unusual 
occurrences in connection with escalator opera- 
tions, as where there is an unusual jerk or vibra- 
tion. Pisano v. Klein 


ESTATES 
In re: Roche overruled. Re: Gardinier 
For the purpose of administration, a sufficient situs 

must be found at a place where the debtor or 
obligor can be reached to the end that an asset can 
be gathered and administered. Re: Gardinier ... 
A liability insurance policy is property which will 
support letters of administration as to a nonresi- 
dent, where the carrier is authorized to do busi- 
ness in New Jersey, the accident occurred here, 
the parties resided here, and the policy was sold 
er here. Re: Gardinier 


ESTATE TAX 
Marital deductions in federal estate tax. Dodd v. U.S. 


ESTOPPEL 
Governing bodies may not be estopped by prior acts 
which are in violation of law. Cascale v. Pension 
Comm. 
Assuming there may be circumstances by which a 
defendant may be estopped from denying the con- 
tinued existence of a prior contractual obligation 
it must appear that the conduct of the defendant, 
at the very least, had the capacity to prejudice the 
other party. Goldberg v. Comm. Union 
Fact that person seized upon opportunity to make a 
profit by purchasing interest of owner who had 
been omitted from tax foreclosure is not inherently 
inequitable, and purchaser is not estopped from 
asserting his rights in absence of fraud, overreach- 
ing or knowing unconscionable dealing. Bron et al 
v. Weintraub et al 
Court properly held purchasers in development who 
took title without legal advice should pay title 
owner enhanced value of the lands plus interest in 
lieu of mesne profits. Bron et al v. Weintraub et al 
An unbargained for expenditure cannot be consid- 
eration for a lease nor validate an unconstitutional 
gift by way of estoppel. E. Orange v. Board etc. 
et al 
A party may not relitigate the same basic issue liti- 
gate i in another cause in which they had ample 
opportunity to present all their contentions. Seip 
v. Mayor 
Where statute requires that appointments to plan- 
ning board be made by mayor alone, and he im- 
properly delegates power to council, he is not 
estopped from challenging his noncompliance with 
the statute. Gillson v. Heffernan 
The principle of estoppel applies where an insurer 
invokes against its insured the defense of a limita- 
tions condition fixed by the policy of which the 
insured is ignorant because the insurer has im- 
properly withheld the policy from him. Fredericks 
v. Farmers 
While not applied as freely against the public as 
against private individuals, the doctrine of estop- 
pel may be invoked against a municipality but 
only to prevent manifest wrong and injustice. E. 
Orange v. Board ete. et al 


ETHICS 
The canons of judicial ‘ethics contain elemental 
guides which should govern the conduct of judges 
in courts and triers in administrative agencies 
alike. Campbell v. Civil Service 
It is improper for a deputy director of compensation 
during the period of his suspension to represent a 
petitioner before the Division of which he is still a 
member. Campbell v. Civil Service 
Attorney for seller of realty who undertakes to re- 
present buyer is under duty to inform the buyer 
of his relationship to the seller and to explain in 
detail the pitfalls and conflicts which may arise 
which would make it desirable that the buyer have 
independent counsel. Re: Kamp 
An arrangement between an attorney and a seller 
whereby the seller solicits buyers to employ the 
attorney or offers to sell for a lower price if the 
buyer uses the attorney is unethical. Re: Kamp .. 
Morris bar drafts forms for lawyer's use in light of 
Kamp case 
ETHICS OPINIONS 
Advertising 
Advertising 
Advertising — Telephone Directories 
Assignment of Counsel — State Employees 
Closing Fees 
Confidential Communications 
Conflict of Interest—Action Against Former Client. . 
Conflict of Interest—-Closing Fees 
Conflict of Interests — Municipal Attys. ........... 
Conflict of Interest—Municipal Attorneys (3) 
Conflict of Interests — Municipal Clerk 


Conflict of Interest—Municipal Prosecutors ........ 
Conflict of Interest—Municipal Prosecutors ........ 
Conflict of Interests — Unlawful Practice of Law— 


Closing Fees (Atty. for seller appearing where 

buyer is led to believe there are no closing fee 

charges) 
Conflict of Interest—Zoning Board Member 
Name of Attorney on Investigator’s Business Card .. 
Solicitation—Stirring Up Litigation 
Substitution of Attorney 
Substitution of Attorney 
Title Insurance Rebates 
Title Insurance Rebates — Disclosure to Client 
Unlawful Practice of Law In Closings 
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Evidence of an unrefuted statement to be admissible 
as indicating guilt by silence, must be supported 
by (a) substantial proof that defendant under- 
stood the statement (b) that he remained silent 
(c) that the statement was incriminatory or ac- 
cusative and (d) that the maker of the statement 
possessed personal knowledge to support his state- 
ment. State v. Sweeney 

There is a presumption that a decedent exercised 
due care for his own safety. Gluckauf v. Pine Lake 

Parol evidence is admissible to establish fraud in the 
inducement to enter into a written contract. Bil- 
otti v. Accurate 

Where there is direct evidence of the participation 
of a defendant in the crimes charged the court may 
instruct the jury that the defendant’s failure to 
testify in his own behalf raises a permissible in- 
ference that he could not truthfully deny the facts. 
State v. Harris 

When business records all properly identified, are 
shown to have been kept in the regular course of 
business at or near the time of the event in issue, 
and it reasonably appears that the sources of in- 
formation, method and time of preparation were 
regular and routine, they ought to be admitted in 
evidence. Mahoney v. Minsky 

If the criteria for admissibility of business records 
are met it makes no difference whether they re- 
late to loans or their payment or whether they 
are self serving or admissions against interest. Ma- 
honey v. Minsky 

Considerable discretion is vested in the trial court 
and when any offer of record books is challenged 
and proof is presented to bring them within the 
legislatively prescribed standards for admission 
in evidence, the trial judge should state specifically 
his factual basis for his decision to admit or reject 
them. Mahoney v. Minsky 

The making, drawing, uttering or delivery of a check 
as stated in N.J.S. 111-15 is prima facie evidence 
of an intent to defraud. State v. Turetsky 

Evidence obtained during an unconstitutional search 
by state officers is inadmissible in state proceed- 
ings, as it is in federal proceedings. State v. Macri 
et al & State v. Viscito 

Material obtained during or as a direct result of an 
unlawful search is to be excluded from evidence. 
State v. DeGrazio et al . 

Records of the Newark fire department pertaining 
to accidents are competent evidence of accidents 
recorded therein under the business records ex- 
ception to the hearsay rule particularly when con- 
temporaneously made by an authorized individual. 
N.J.S. 2A:82-34 et seq. Fagan v. City of Nwk 

The hypothetical question combines facts and cir- 
cumstances supported directly or by inference by 
evidence, and assumed to be true, into an under- 
standable and specific situation upon which the 
expert witness is asked to give an opinion. State 
v. Bertone 

Where a private person steals or takes possession of 
property from the premises of the owner and pass- 
es it over to the government, which did not partici- 
pate in the taking, it may be used as incriminat- 
ing evidence against the owner in a subsequent 
criminal proceeding. State v. Scratsky 

Testimony as to observations made while engaged in 
an unlawful search is improper. State v. Scratsky 

A medical expert's opinion of malpractice and causal 
connection thereof with the injury sued upon is 
no stronger than the facts which support it and 
the medical explanation of its basis. Parker v. 
Boffman 

Expert testimony asserting causal connection in a 
medical malpractice action without any explana- 
tion of how or in what manner there was such 
connection leaves an irreparable void in plain- 
tiffs proofs. Parker v. Boffman 

A witness who identifies the accused at trial may 
also be permitted to testify to a prior, out-of-court 
identification of the accused. State v. Williams ... 

The parol evidence rule applies only to prevent the 
substantive alteration of contractual terms agreed 
upon by parties and expressed in an integration 
of their bargain, by resort to prior or contempor- 
aneous agreements or understandings. Garden State 
OPERONS 56 occ tek eae ees Os TS OS 

A contractual provision precluding use of prior 
negotiations and agreements between the parties 
to interpret or construe a contract is void as 
against public policy. Garden State v. Kresge Co... 

Proof of actual death may be based on circumstantial 
evidence from which the fact of death may legiti- 
mately be inferred; there need not be an eyewit- 
ness: Re: Joseph: A: enced ino: i6.os viee ice nk ee oss 

New Jersey retains the “Special Peril’ doctrine 
which recognizes that there may be circumstances 
creating a presumption of the death of an absent 
party within the seven-year period. Re: Joseph 
A. Bencel 

The ultimate question in determining the admissi- 
bility of a confession is whether the defendant's 
will was overborne and his capacity for self-de- 
termination seriously impaired; this test governs 
regardless of the method of coercion, and applies 
to a drug-induced statement. State v. Wade 

Where an expert testifies as to the sanity of the 
accused inquiry may be made as to whether the 
witness had held another opinion, what it was and 
why it was changed, but it is unfair to assert fraud 
therein when the change in the opinion involves 
no departure from medical findings but rather a 
change in the witnesses’ understanding of the legal 
definition of insanity. State v. Guido 

Where defendant contended she shot her husband as 
a result of pressures brutally applied to her by him 
it was prejudicial for the State, with nothing to 
support it, to press the theme that the defendant 
planned the killing to hide her pregnancy. State 
v. Guido 

A qualified privilege to withhold the identity of an 
informant is deemed to exist and a defendant car- 
ries a minimum burden of demanding disclosure 
with such specificity as to call upon the trial judge 
to determine from an examination of the proofs 
whether the disclosure demanded is essential to a 
fair determination of the issues of the case. State 
v. Burnett 

The prior contradictory statement of a nonparty 
witness may be considered by a jury only as it 
bears on the credibility of that witness and not as 
substantive evidence. Schneider v. Preis 
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Extrinsic evidence of a prior contradictory state- 
ment of a non party witness should be excluded 
unless a foundation is laid by cross-examining the 
witness in a manner which gives him the opportun- 
ity to identify, explain, or deny the statement. 
Schneider v. Preis 

Articles seized without or upon a defective search 
warrant, are nevertheless admissible if the search 
followed and was incident to, a lawful arrest, 
though the arrest was without a warrant. State v. 
Doyle 

Introduction of accomplice’s written statement into 
evidence did not constitute plain error where 
statement was merely cumulative and corrobora- 
tive. State v. Nobles 

Evidence of a witness’s observation should not be 
excluded simply because the observation was not 
the deliberate search for a particular thing. Mat- 
tera: ‘V., SUVORMABR: 26 ocks cc corea eae ck cae ee 

Where a party is surprised by harmful, adverse, 
testimony given by his own witness, in conflict 
with a prior statement which the witness has 
made, he may attempt to neutralize such testi- 
mony by questioning the witness about such prior 
statement, or the contradictory statement may be 
proved by other witnesses, but the contradictory 
statement may not be used to prove the facts which 
it asserts. State v. Hall 

A party may not under guise of neutralization intro- 
duce testimony to indicate the truth of his wit- 
ness’ prior contradictory statement. State v. Hall 

A physician licensed in another state whose practice 
is not obstetrics or pediatrics is not for those rea- 
sons disqualified from rendering an opinion con- 
cerning the acts or omissions charged to special- 
ists in those fields. Lewis v. Read et al 

A general practitioner ordinarily is competent to 
testify to the human anatomy. Lewis v. Read et al 

Neither mother nor doctor is competent to testify 
that an infant consciously experienced pain but 
jury could so find on the basis of the evidence con- 
cerning infant’s injuries, its physical actions and 
responses. Lewis v. Read et al 

Expert testimony is required to establish the accept- 
ed standard of care in the manufacture of a grind- 
ing disc. Jakubowski v. Minnesota 

Defendant was not prejudiced by admission in evi- 
dence of summaries of plaintiff's books of account 
since original records had been made available for 
inspection over a year before trial and in court 
during trial. Assoc. v. Dixon v. Glens Falls 

The privilege against self incrimination protects 
against testimonial compulsion and not against 
other forms of identification. State v. Papitsas ... 

An answer containing inconsistent defenses is not 
admissible in evidence. Abramsky v. Felderbaum 
et al . 

Where a complaint contains self-serving declarations 
it cannot be received in evidence in support of the 
plaintiff’s case. Abramsky v. Felderbaum, et al .. 

Factual statements in another complaint by plain- 
tiff which are at variance with allegations ad- 
vanced at trial are admissible as admissions but 
plaintiff should have an opportunity to explain the 
apparent contradiction. Abramsky v. Felderbaum 
et al 
Evidence of willingness to take a polygraph exam- 
ination is inadmissable. State v. LaRocco 

A delay in arraignment lends no support to a motion 
to suppress evidence where there is no showing 
that the evidence was gained through the delay. 
State v. Masio 

There is no impediment to the transfer of evidence 
between an administrative agency and the police 
which is neither the result of an unreasonable 
search nor of collusion between forces. State v. 
Lo een ee Ree ite NSE RO RS he 9 tenelt Aa Ae erat: 

In a first degree murder trial where the defense 
submits evidence of defendant's background in 
mitigation of punishment, the State may submit 
all appropriate rebuttal evidence. State v. Rey- 
nolds 

A confession is not rendered involuntary by the fact 
that defendant was not warned before making it 
that it could be used against him. State v. Reynolds 

R.R. 3:2A-6 applies to cases within the jurisdiction 
of municipal courts. State v. Ferraro 

A qualified expert may give his opinion of the speed 
of a vehicle involved in an accident based upon tire 
or skid marks at the scene. DiNizio et al v. Bur- 
zynski 

It is within the discretion of the trial Court to ex- 
clude testimony by expert witnesses which is 
merely cumulative. DiNizio et al v. Burzynski ... 

Expert testimony as to average reaction time and 
opinion as to speed and distance travelled thereon 
is admissible. DiNizio et al v. Burzynski 


EXPERT TESTIMONY 


Where an expert testifies as to the sanity of the 
accused inquiry may be made as to whether the 
witness had held another opinion, what it was and 
why it was changed, but it is unfair to assert fraud 
therein when the change in the opinion involves 
no departure from medical findings but rather a 
change in the witnesses’ understanding of the legal 
definition of insanity. State v. Guido 

A physician licensed in another state whose practice 
is not obstetrics or pediatrics is not for those rea- 
sons disqualified from rendering an opinion con- 
cerning the acts or omissions charged to specialists 
in those fields. Lewis v. Read et al 

A general practitioner ordinarily is competent to 
testify to the human anatomy. Lewis v. Read et al 

A qualified expert may give his opinion of the speed 
of a vehicle involved in an accident based upon 
the tire or skid marks at the scene. DiNizio et al 
v. Burzynski 

It is within the discretion of the trial Court to exclude 
testimony by expert witnesses which is merely 
cumulative. DiNizio et al v. Burzynski 

Expert testimony as to average reaction time and 
opinion as to speed and distance travelled thereon 
is admissible. DiNizio et al v. Burzynski 


FAIR TRADE 


Where default judgment was entered against de- 
fendant for alleged violation of a fair trade agree- 
ment, the plaintiff's subsequent amendment of 
such agreement will not estop defendant from at- 
tacking such amendment and defendant is not 
bound by the default judgment. Texas v. DiGaetano 
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Fair Trade, Cont’d 
The exceptional history and nature of fair trade leg- 
islation demonstrates special need for judicial 
scrutiny of enforcement proceedings to insure that 
there be no perversion of the stated legislative 
purpose and that there be full adherence to basic 
equitable principals. Texas v. DiGaetano 


FEDERAL LIENS 
Where property was formerly held by husband and 
wife as tenants by the entirety and the property 
sold as a result of a partition suit instituted by 
the wife after divorce, thus resulting in a fund in 
court, payments made by the wife on account of 
the mortgage are entitled to priority as against a 
federal tax lien against her ex-husband. The wife 
is entitled to contribution in the amount of one 
half of her payments and it would be inequitable 
to permit her mortgage payments to be subordinate 
to the government's personal tax lien. Smith v. 
Smith 
A counsel fee, payable from a fund in court, has 
priority over a federal tax lien where there is a 
mutual claim against such fund. Smith v. Smith .. 47 
As between the assignee of a judgment and a subse- 
quent federal tax lien, the federal tax lien will 
receive priority when the judgment has not been 
perfected by levy and execution. To enjoy priority 
over a federal tax lien a competing lien must, at 
least, have attached to a specific property. Smith 
v. Smith 
The payment by the wife of money for repairs will 
not receive priority over a federal tax lien for 
such an expenditure is discretionary and uncer- 
tain as to amount. Smith v. Smith 
The payment by the wife of one-half of the real 
estate taxes after the mortgage obligation was ful- 
filled is entitled to priority over a federal tax lien 
for the same reasons that mortgage payments are 
entitled to priority. Smith v. Smith . 
Where specific property subject to a property record- 
ed chattel mortgage for an ascertainable amount 
is sold by a receiver for an insolvent corporation 
the chattel mortgagee is entitled to priority out of 
the proceeds on the sale over a subsequent federal 
tax lien to the extent of advances made by the 
mortgagee prior to the date of filing the notice of 
lien by the Gov't. Newark v. Pearl ............. 134 
Where a U.S. tax lien is properly filed it may not 
be impaired without its consent by a subsequent 
judgment creditor acting under color of a state 
law and the lien attaches to the proceeds received 
by virtue of an execution sale of the property of 
the delinquent taxpayer. Harris v. Samson 
The filing of a tax lien by the Federal Gov't in the 
County where the delinquent debtor is domiciled 
places a lien upon funds determined to belong to 
the taxpayer and deposited in Trenton with the 
Clerk of the Superior Court so as to prefect this 
lien against a subsequent judgment creditor. Spade 
v. Savatorian Fathers 
Federal tax lien given priority over attorneys fees 
where fees not yet set. S.S. v. Pioneer 
Although R.S. 33:1-26 provides that liquor licenses 
shall not be deemed property it does not immunize 
such licenses from the attachment of federal liens. 
Boss v. Bd of Com’'rs ; 
A liquor license, which has monetary value and 
transferability, possesses qualities of property suf- 
ficient to satisfy Sec. 6321 of the Internal Revenue 
Code and is property within the meaning of the 
federal due process clause. Boss v. Bd. of Com’rs.. 405 


Federal gov't may be made deft. in action to expurge 
lien and thereby quiet title. Sonetz v. U.S. ...... 539 

A federal tax lien is ineffective against a purchaser 
of personal property until filed in the county 
where the taxpayer has its domicile or principle 
place of business. Washington Construction Co. Inc. 
v. United States ee ee ae 

An assignee of a claim against taxpayer who takes 
titles to the claim for a valuable consideration is 
a purchaser of the claim and entitled to priority 
over a federal tax lien which was not filed in the 
county where the taxpayer had its domicile or 
principle place of business. Washington Construc- 
tion Co., Inc. v. United States Wd oes cate CD 

FEES 

While ordinarily the Supreme Court will not fix at- 
torney’s fees in disciplinary matters, in the cir- 
cumstances present the court finds the fee for 
handling the estate involved should have been 
$500 rather than $3,000. Re: Davis .. 
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FIDUCIARY RELATIONSHIP 
In all transactions between persons in which confi- 
dence is naturally inspired, presumed, or in fact 
exists, the burden of proof is thrust upon the per- 

son in whom the confidence is reposed and who 
has acquired an advantage, to show affirmatively 
not only that no deception and undue influence 
were present, and that all was fair, open and vol- 
untary, but that the transactions were well under- 
stood. Cohen vy. Cohen .... 


FOOD, DRUG AND COSMETIC ACT 


Literature need not be on product to be labeling. 
U.S. v. 47 Bottles Seer 


“_ 


2 FORECLOSURE 


The statutory requirement that a foreclosing mort- 
gagee must hold a hearing to determine the fair 
market value of the property before sueing for 
deficiency applies in a mortgage and bond trans- 
action but not where the obligation secured by the 
mortgage is a note. 13th Ave. Ltd v. DeMarco .. . 246 

Absent statutory authority or a showing of extreme 
and unusual circumstances such as fraud, a party 
to a mortgage foreclosure, when sued for de- 
ficiency, cannot set up the sale on foreclosure of 
mortgaged property for an inadequate price as 
a defense. 13th Ave. Ltd. v. De Marco 

Generally, an inquiry as to value subsequent to 

* foreclosure sale is relevant only upon mortgagor's 
timely objection to the sale and upon requesting 
a resale if equity deems it necessary. 13th Ave. 
Ltd. ¥: De -Mared. <6 6c isc veers seen reasneaes . 246 

Note Or Bond With Mortgage - Whither The Dif- " 

= ference. By Saul Tischler 572 


FRAUD 
It is error to dismiss an action at law simply because 
a release said to bar the action was obtained by . 
fraud remediable only in equity. The old distinc- 
tions between legal and equitable fraud as a bar 
to an action in the law court must give way to the 


procedural reforms of 1948 which were designe@#~ 


to prevent shuttling from court to court. Bilotti v. 
Accurate 
A defrauded party may affirm a tainted transaction 


and sue at law in deceit. Bilotti v. Accurate .... 61 


The law is settled in this state that fraudulent mis- 
conduct is not excused by the credulity or neglig- 
ence of a victim or by the fact that he might have 
discovered the fraud by making his own prior 
investigation. Bilotti v. Accurate 

A fraud claim arising out of a transaction in which 
a release is given is not generally within the fair 
import of the terms usually employed. To contend 
otherwise the defendant must prove that the 
matter of possible fraud was specifically con- 
sidered at the time the transaction was consum- 
mated and the release delivered by the plaintiff. 
Bilotti v. Accurate 

A showing of actual fraudulent misrepresentation, 
or unconscionable misconduct which makes it 
inequitable to bind the releasing party, will suffice 
to entitle the releasing party to relief. Bilotti v. 
Accurate 

Parol evidence is admissible to establish fraud in 
the inducement to enter into a written contract. 
Bilotti v. Accurate re 

Held, evidence supports findings that real estate 
syndicator engaged in fraudulent conduct as de- 
fined in N.J.S.A. 49:3-2(e\ (5) of the Uniform 
Securities Law. Conroy v. Schultz 


FRAUDULENT CONVEYANCES 
A preference as such is not a fraudulent convey- 
ance. Smith v. Whitman v. Vivers 
Mere threat by creditor in good faith to bring crimi- 
nal prosecution against insolvent debtor is not 
without more such as to make transfer of assets 
by debtor to creditor thereafter a fraudulent con- 
veyance. Smith v. Whitman v. Vivers 
The source or origin of liabilities is not rationally 
related to the subject of preference. Smith v. 
Whitman v. Vivers ; 
GUARDIANS AD LITEM 


Report of N.J. Supreme Court’s Committee on Ap- 
pointment of Guardians Ad Litem 


HABEAS CORPUS 
Habeas corpus cannot be used as a device for a 
second appeal from the original judgment. Re: 
Forcella 


HOSPITALS 

A nonprofit hospital which derives much of its funds 
from the public and is the sole hospital in its area 
is affected with a public interest even though 
privately operated and its decisions concerning 
staff membership are subject to review by the 
courts which may set them aside if arbitrary. 
Greisman v. Newcomb Hosp. ................06- 

A hospital affected with a public interest may not 
refuse staff membership to a fully licensed physi- 
cian merely because he graduated from a college 
of osteopathy rather than a medical school ap- 
proved by the A.M.A. Greisman v. Newcomb 
Hosp er 

HUSBAND AND WIFE 

The interest of a wife in an estate by the entirety 
is her separate property which she may hold free 
of her husband's debts. Smith v. Smith 

Report of N.J. Supreme Court’s Committee on 
Conciliation and Reconciliation 

A voluntary agreement between separated spouses 
may be specifically enforced to the extent that the 
terms thereof are reached without fraud or duress 
or imposition and represents a fair and equitable 
allowance of alimony and support. Genola v. 
Scharer ; icp 

There is a strong presumption that the latest of two 
or more marriages involving a common participant 
is valid and that the prior marriage has been duly 
terminated by death or divorce. Booker v. Spence 
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141 


351 


394 


333 


407 


a prior marriage it must be shown that the parties 
to the prior marriage were at that time free from 
disabilities against a lawful marriage. Booker v. 
Spence RN aot ccath a Oraets 


IMMIGRATION 
Conspiracy to avoid Immigration 
Marriage is crime. U.S. v. Vazques 
IMMUNITY 
The family relationship immunity doctrine precludes 
a wrongful death action for the sole benefit of an 
unemancipated minor against the father, grounded 
on the latter’s alleged negligence which resulted 
in the death of the wife and mother. Heyman v. 
Gordon f 


INFANTS 
Neither mother nor doctor is competent to testify 
that an infant consciously experienced pain but 
jury could so find on the basis of the evidence 
concerning infant’s injuries, its physical actions 
and responses. Lewis v. Read et al 
The standard applicable to the issue of the con- 
tributory negligence of a child is that conduct 
expected of a child of like age, experience or 
ability. Fekete et al v. Schipler 
INHERITANCE TAX 

A bequest to the United States is subject to the 
transfer inheritance tax. U.S. v. Kingsley 
State may subject charitable bequest to United States 
to inheritance tax although exempting similar 
bequests to itself. U.S. v. Kingsley 
Bequest to the United States to be used for the 
national defense is a bequest for a charitable use 
and entitled to the lower tax rate applicable to 
such transfers. U.S. v. Kingsley 


INJUNCTIONS 
The question whether a corporation which is both 
a retail merchant and competitor of trading stamp 
companies may exchange its own stamps for those 

of the latter owned by the corporation’s customers, 
should be. determined only after full trial and is 
not appropriate for interlocutory injunctive relief. 
Merchants v. Vornado 
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INSURANCE 


The important and perhaps controlling feature in 
determining whether a member of the family who 
has left the household of the named insured re- 
mains a member of his household so as to come 
within policy coverage, is intent of the departing 
member. Crossfield v. Phoenix ................ 

Where a member of the insured’s family leaves the 
household with intent to live away temporarily and 
to return thereto, he may remain a member of 
the household of the insured, but where he leaves 
with intent of permanently separating himself, 
he is no longer a member of the household. Cross- 
field v. Phoenix 


In determining the ‘actual cash value” of property 
insured, for the purpose of a co-insurance clause, 
all evidence logically related to formation of an 
accurate estimate of the value of the property dis- 
charged or damaged should be considered, in- 
cluding, but not limited to reproduction cost and 
market value. Messing v. Reliance 


The Notice of Occurrence condition in a policy is 
not breached by mere delay'in giving notice where 
the insured, acting as a reasonable and prudent 
man, had no grounds for believing at the time that 
a claim for damage would arise. Bass v. Allstate.. 15 


Policy condition requiring notice to insurer “as 
soon as practicable” means within a reasonable 
time. Bass V. Allstate 


While absence of prejudice to the insurer does not 
excuse insured’s dereliction in giving notice to the 
insurer, it is a factor which may be considered in 
determining whether notice was given with a 
reasonable time. Bass v. Allstate 


Where persons entitled to coverage under an insur- 
ance policy are designated as members of the 
named assured’s family domiciled with him, such 
persons must be so domiciled at the time of the 
loss to be covered thereby. Goldberg v. Comm. 
OM ones ceca S cr eelwee boas tage aaa eT 

A loss which is not within the coverage of an insur- 
ance policy cannot be brought within such coverage 
by invoking the principle of waiver. Goldberg vs. 
CONN UUIMON oc ida. ne nnccucdadarcueee ee 


While clauses in insurance policies excluding cover- 
age for losses caused by intentional wrongful acts 
are valid it has been commonly accepted that 
where the loss involved is the result of an insane 
act recovery is not barred. Ruvalo v. American.. 167 


An insurance policy must be liberally construed in 
favor of the insured. Feldman v. Urban 


Good faith demands thot the insurer deal with Jay- 
men as such and not as experts in the subtleties 
of law and underwriting. Feldman v. Urban .... 

Under gn accident insurance policy where a heart 
attack is an unusual culmination of a particular 
activity, although the activity was carried cut 
voluntarily, the result should be regarded as 
having been induced by accidental means although 
there was nothing in the precedent acts which 
would constitute an unusual happening. Harris v. 
John Hancock 

A liability insurer may have a declaration as to 
whether a breach by the insured relieved it of 
liability for an injury purporting to fall within the 
}olicy though no claim has been made for the 
injury yet. Manhattan v. Nassau 

Upon the happening of an accident, the injured party 
acquires an interest in the policy that cannot be 
foreclosed by litigation or agreement between in- 
surer and insured alone. Re: Gardinier 

In re: Roche overruled. Re: Gardinier 

A liability insurance policy is property which will 
support letters of administration as to a non- 
resident, where the carrier is authorized to do 
business in New Jersey, the accident occurred 
here, the parties resided here, and the policy was 
sold here. Re: Gardinier 

Where attorney for insurance company which has 
disclaimed moves to be relieved as counsel for 
insured court may deny motion if to grant it might 
disrupt calendar or unreasonably delay trial; 
court’s ruling on such motion does not necessarily 
adjudicate insurer’s right to disclaim. U.S. Casualty 
v. Home Ins. et al 

Failure to give notice of loss required by policy is 
not justified by insured’s belief he is covered by 
another's policy or his unawareness that his own 
insurance coverage might be involved. U.S. Casu- 
alty v. Home Ins. et al 

Non-waiver agreement can be based on insured’s 
acquiescence in insurer’s defending claim under 
a reservation of rights. U.S. Casualty v. Home Ins. 
et al 

Insurer has a reasonable time within which to in- 
vestigate facts constituting policy breach and to 
disclaim upon learning of them. U.S. Casualty v. 
Home Ins. et al 

Insurer’s filing answer is not, per se, a waiver of 
insured’s policy breach. U.S. Casualty v. Home Ins. 
et al 

Something's Got To Give, by E. A. Cowie* 

Under the present Motor Vehicle Security-Responsi- 
bility act the mere fact that one has been involved 
in an accident involving damages over $100 no 
longer automatically brings a policy issued to him 
thereafter within the purview of N.J.S.A. 39:6-46 
to 48 even if the company knew of the previous 
accident. Merchants v. Victory et als ............ 382 

A policy need not comply with N.J.S.A. 39:6-46 to 48 
to be acceptable as exempting an owner or oper- 
ator from posting security under 39:6-25(c). Merch- 
ants v. Victory et als 

A double indemnity provision of a life insurance 
policy is to be construed as it would be understood 
by an average reasonable policy-holder but delib- 
erate qualifying language cannot be disregarded. 

Linden v. Travelers 

Heart attack resulting from doing of intentional 
work is not an “injury effected through accidental 
means”. Linden v. Travelers 

In policy provision “Injuries through accidental 
means”, “means” refers to cause and indemnity is 
available thereunder only where there is some- 
thing accidental in cause of the injury not merely 
where the injury was accidental or unforeseen. 

Linden v. Travelers 
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Page Eight 1963 Annual Index Relief may be granted under the “any other reason” ; , M 
= provision of R.R. 4:62-2(f) only when such reason Where plaintiff is fully informed of all pertinent 
Insurance, Cont’d we is not one included among those specified in sub- facts but waits 2 years and 9 months before insti- 
Where a company applies for public liability and sections (a), (b) and (c), there is a showing of tuting an action to set aside a judgment approving 
workmen's compensation insurance the fact that extreme hardship, and the equities clearly run in an accounting, she is in laches. Doyle v. Chase 
the carrier causes an inspection to be made of the favor of the applicant. Doyle v. Chase Manh’n Math n petal. s,s. cscs aioe en oka oeeancanemioton 
premises and equipment of the company prior to EE eo ei er each ews hice Moers REG Pa ee Where plaintiff is fully informed of all pertinent 
issuing of the policies and further reserves in the : : facts but waits 2 years and 9 months before insti- 
policies the right to inspect the premises and JURIES tuting an action to set aside a judgment approving 
equipment of the company does not create a duty While a judge should not ordinarily interrogate a an accounting, she is in laches. Doyle v. Chase 
to exercise due care to make inspection so as to juror in the absence of counsel this does not mean £ TSAR Sg RS (gn ey lt eit el dice atta AE ads I a 2 
render the carrier liable to an employee of the that he may not, at the juror’s request, ascertain - y Fn he 
company subsequently injured by a negligently what is troubling the juror, nor was it improper LANDLORD AND TENANT ; ; 
maintained machine. Viducich v. Greater NY Mut to permit such juror to remain with other jurors A covenant against assignment in a lease is not 
oj a aS ey ern eee ates SEE SA nee ieee pending her further examination. State v. La- violated by merger of the corporate lessee into 
One who receives car from named insured solely to RIN aero at pera eM a emeee tee ace me een es oma tecaereee another corporation. Segal v. Greater Valley .... ; 
perform stated services for insured and then uses A trial court has the discretionary power, before Payment of rent not performance avoiding statute 
car for personal purposes is not covered by omnibus evidence is presented, to re-open the examination of frauds. Island & DADICISOW 65 G00.) 5.57895.0 seeeee } 
clause for accident occurring during such personal of a juror already sworn and excuse the juror for If a covenant is a lease represents a continuing 
use. Small v. Schuncke v. Penna ............... PALISC Ste Wie OIE 6a 06 5 6 eras «0,8 es ai else Boss, obligation, conduct such as the acceptance of rent Ue 
Notice given to insurer, after service of summons and Where a jury renders an inconsistent verdict the with knowledge of a particular breach may legally ra 
more than 5 months after defendant knew of plain- trial court should recharge it, indicating the in- effect the release of that breach but not the release 
tiff’s complaints, was untimely. Assoc. v. Dixon v. consistency of the verdict, direct it to retire and of a future breach. E. Orange v. Board etc et al .. 
ROM EOURES PERNA ENS 208 52's fares -csdupoueip ie ios /hcorw teas hoo) bs 6 Mw orb wee reconsider its verdict, and return a verdict not in- Where municipally owned land is leased at a nominal 
A policy which provides payment if insured is pre- consistent with the court’s charge. State v. Harris rental to an association and the association agrees 
vented “from engaging in any gainful occupation The jury is the sole judge of the weight to be ac- to build a golf course for the sole use of the resi- 
for which the insured is reasonably fitted or quali- corded both lay and expert testimony. State v. dents of the municipality and their guests the as- \ 
- fied’’ insures only against total disability and not ROUIOE oes sia Sek io ere SER ee ee ea Ae ere sociation has no right to operate as a private golf 
disability to perform one’s specific usual occupa- In an action in lieu of prerogative writ to compel club or to exercise the selective practices of such 
tit SAN V. PNBUONAL one o5 oi6 oes tho als os:ns 9 oie 4 the condemnation of property which plaintiff clubs. E. Orange v. Board etc. et al ............ 
One who receives a stipend of $12,000 per year while claims is his, plaintiff has no right to a jury trial. ES 
undergoing a period of training to become a psychi- ONeill v2 State Hwy Dept oso os. sss eeeenweins cna : : if eee ee 
atrist is “gainfully occupied.”’ Shuman v. National “Juries in Civil Cases — Yes or No?”, by Hon The lease of a eS ee vadaak Se y 
Where a package insurance policy merely supple- @barlesS Desmond 545 occ.c0seee so bie cine ote eee to a private corporation for defrayal of the bare 
ments or varies a fire insurance policy already on Jury trials should not be eliminated in Civil cases. taxes with no net return is presumptively an in- 
file a new “kind of insurance” is not created under Report of Committee of NACCA Bar Ass’n of valid gift. E. Orange v. Board etc. ............... 
N.J.S.A. 17:29A-6 and it does not become approved WW SSteTT PERMSYAVAIMA 6.055 seca ns per ase eee LEGALIZED GAMES OF CHANCE CONTROL 
by operation of law under the 90-day “deemer” A mere possibility that jurors may have been pre- COMMISSION 
provision of N.J.S.A. 17:29A-7, since only original judiced by newspaper publicity which preceded The rules of the Control Commission contemplate MIA 
rating systems are covered thereunder. Insurance a trial does not show the good cause required by that it may make an initial determination of the : R 
Co of No America v. Howell ssantbnae tee taue le ae ate ee RR. 1:25A for post-conviction examination of the eligibility of organizations to conduct a raffle and 
Interest is payable by an insurance company on the jurors. State v. LaRocca beet seen ees such rules do not exceed the statutory grant of au- 
whole of a judgment rendered against its insured On Curtailing Jury Trials in Civil Cases, by thority to the agency. Allendale v. Commission .. 7 
from the time judgment is entered until the time gustive Paul C Reardon © 2.6... e os ceGss wie seas R 
the company pays that portion of the judgment eohis e LIBEL 
which represents its policy limits. Kraynick v JURISDICTION - wh sola tc : , a 
Snicematae iy ies eae ear ey ; Where arrangements to place a child are made in wages beta sy in interstate libel passed upon. Zuck R 
Individual major medical expense policy provision rome -_ _ sy 4 — = : a _ Libel limitation period begins when magazine goes E 
rendered policy incontestable after 2 years even placed in this State and evidence is given to the cn cule 40. public. Sauk 2) aes 
for alleged fraudulent misstatements in applica- effect that payments for the child were made here, Prater ete - srena i Ljoigavaetene gape oe 
Hon. Tandsay: V. MUS HEC —. < cscncsec cian a saeu sesh this State has jurisdiction to try a defendant ac- "i “= aitions Pi libel a cane: isiietiedl x ld N 
¥ os RR RE ee eee <3 - : cused of a violation of N.J.S. 2A:96-7. State v. Phan 2 eee ee 
Provision in individual accident and sickness policy ~Sa defame or prejudice plaintiff. Hoffman v. Weider .. 
attempting to alter the effect of a “required pro- MER oe ter ve eS eee raises ee eae A qualified privilege may not be asserted as a 
vision” in the Uniform Law (N.J.S.A. 17:38-13.1 When separate claims by separate plaintiffs in a tort ground for libel. Hoffman v. Weider ............ 
et seq.) cannot be allowed. Lindsay v. US. Life.. action, each individually cognizable in the District State courts lack jurisdiction, absent violence or 
Where a settlement is agreed upon by an insurer Court, are joined in a single action, they are not to threat of violence, to entertain a libel action arising 
because of its serious mistake of fact, it is entitled be aggregated for the purpose of determining from acts arguably subject to sections 7 and 8 of MA’ 
to rescind the agreement where it has not assumed whether the $3,000 jurisdictional limitation is ex- the National Labor Relations Act. Blum v. Inter- W 
the risk of mistake and no circumstances render epeded Ricciardl -V: TRADI: os ois. sews ckinac meal oes STOLL el eer ent ae meet Pion ort ae 
rescission inequitable or inexpedient. Young v. The County Court should not take jurisdiction of - a 
State Farm ............. cc see eres cece csc eeeees an action for arrearages of alimony under a foreign LIMITATIONS 
The principle of estoppel applies where an insurer judgment where such judgment is not final and Where a defendant is brought into an action for the 
invokes against its insured the defense of a limi- conclusive as to such arrearages but is subject to first time upon the filing of an amended or supple- 
tations condition fixed by the policy of which the modification:—such action should be brought in or mental complaint, the filing of such additional 
insured is ignorant because the insurer has im- transferred to the Chancery Division. Bowles v. pleading constitutes the commencement of the 
properly withheld the policy from him. Fredericks RS AGe Sh & etn cai bene are eee eer action insofar as such new defendant is concerned | 
PRN IME 0. 5 5 g's 5, pip ah war aus bw we alee aay Witenes ee Admiralty jurisdiction in land-based plane crash into and if at that time the action is barred by the 
An insured is not chargeable with implied notice of DAVE EDIESIVANCES § Sioc.casc a eed aoa kasd aateeaetete Statute of Limitations a party thus brought in may 
the 12-month limitation period made mandatory Service on the Director of the Division of Motor plead the Statute in bar of his alleged liability. Ww) 
by the statutory form of fire policy, N.J.S.A. 17:36- Vehicles pursuant to the non-resident service of WACAES: N71 COROMAY cass a pccsels 2 i seas Shunaes tess saw Sewanee ' 
B20: Fredericks wv. HarmMer's: oui. 6.056 o0 es eae sas cue process statute is not applicable to an out-of-state The correct designation of a defendant may be ac- 
Gasoline wholesaler’s policy exclusion of persons accident. Wall v. Demberger v. Tomasco ........ complished by amendment after the period defined : 
operating service stations with respect to accidents An accident which occurred at the Pennsylvania by the Statute of Limitations has elapsed where 
arising from such operations is inapplicable to ac- approach to a bridge maintained by the Delaware the effect of the amendment is simply corrective : 
cident involving wholesaler’s tank truck which Port Authority is an out-of-state accident though of the name under which the proper party, already MEC 
was being driven by service station operator to the site is jointly owned and controlled by N.J. sued, is in court. Mears v. Economy ............ : Wi 
deliver gas to his station. Insurance Co. v. Palmieri & Penn. Wall v. Demberger v. Tomasco .......... The tolling provisions of Sec. 5 b of the Clayton ; 
2) ee ee Foreign railroad corporation engaged in extensive Act apply where there were proceedings before t 
Automobile “theft” policy includes coverage against and continuous soliciation of business within New the Federal Trade Commission ................ i 
acts which might be classified as embezzlement Jersey is subject to in personam jurisdiction of Libel limitation period begins when magazine goes . 
at common law. Edgewater v. Safeguard ........ 7 New Jersey courts. Berry v. PenrnRR.......... on sale to public. Zuck v. Interstate ............ t 
Where policy insures against theft, excepting from State courts lack jurisdiction, absent violence or A new claim based on the same occurrences and the o 
its coverage embezzlement or conversion by cer- threat of violence, to entertain a libel action arising same wrong against an existing party may be ii 
tain persons, losses cuased by persons not falling from acts arguably subject to sections 7 and 8 of asserted when that party has become a party and No’ 
within the excepted class are covered so as to the National Labor Relations Act. Blum v. Inter- has been alerted to the claim before the running a 
render the —— liable for —r by — “C11 Lo Ch: | A eerie Sree eee cess src ema rent er 418 of the Statute of Limitations. DeSisto v. Linden p 
" ota rsons. gewater v. Safeguard ......... 731 JUVENILE AND DOMESTIC RELATIONS COURT Psi al ss : Nene ae WES es. Sok : eae mn: : 553 Not 
NTERES I SE e : Be An amended complaint asserting the same groun fe) 
Pre-Judgment Interest in Maritime Cases, by Nathan ee ee oe hae 141 of action for injuries directly against a third-party r 
OE A ee ae ee eae reenter ee Rem 481 7 a Sn ganna ane? defendant may be added after the running of the S 
Mortgage entitled to interest on mortgage on con- LABOR statutory period. DeSisto v. Linden et al ........ 553 Pro 
Pwembed Jands. UWS, 72300 oo. ences ce geen ees 552 The National Emergency Strike and the Labor In- The principle of estoppel applies where an insurer p 
INTERROGATORIES junction, by Howard T. Rosen .................. 73 invokes against its insured the defense of a limita- a 
Report of N.J. Supreme Court's Committee on In- State courts have concurrent jurisdiction over a tions condition fixed by the policy of which the ete 
TS hg OID TA TEND tai oh i ee cause of action alleging breach of an employer- insured is ignorant because the insurer has im- =e 
union contract, such as for wages allegedly due properly withheld the policy from him. Fred- An 
ee ee ICC ak . but unpaid under such contract, even though the Ghiciks x: Biisrmens 0 nek oa ea an 01 
rucker, licensed by the I.C.C.. who leases trucks breach may constitute an unfair labor practice and 5s ‘2 ith j : : it 
from another and permits the lessor to operate the the employer denies making the faa Carpen- a ee ee Ir 
truck in interstate commerce under the trucker’s ede: NEES, os = ne he eR ee e ‘ Pp Page 5 Unc 
gets : : 3 88 ee by the statutory form of the fire policy, N.J.S.A. 
permit is liable for the negligent operation of the Abandonment of employment by a public employee 17:396.50) Suletihe 6 Faas | ar 
truck by the lessor although the operation is for must be total and absolute: temporary nonuser or ce pea ; peer aa de 
the lessor’s personal purposes, where the trucker neglect of duty is not ordinarily sufficient to sustain LIMITED PARTNERSHIPS Oren oe: Neer? th 
retains the right of control over the lessor. Fel- an inference of abandonment. McAleer v. J.C. Defendant's sales of participation units in limited of 
eT ais ae -\ 0 FSR eae = Cr PNCIMEHALON VAAN «5. ss. 05-5. 55g Wises aia wes ahle Ceare eres partnerships formed for real estate syndication OV 
INTERVENTION Participation in an illegal strike is no indication of Comssttutes dontings so Mi plgnicirs = defined = m 
Wh ee ere . an intent to terminate employment. McAleer v N.J.S.A. 49:3-1 et seq. since the units were as nego- MORT 
ere one year after the institution of condemnation : ; — : tiable as ordinary stock certificates. Conroy v. The 
proceedings the owner of the land sought to be J.C. Incinerator Auth. .................0..e04. aa Oe ee ee ee 
acquired transfers a one-tenth interest therein to The common law doctrine that a member of an un- a eee Sai ae Oe 8a 
: tie : incorporated association can have no cause of MALICIOUS INTERFERENCE m. 
his brother who is an attorney of another state Pp c a cause 0 : , 
and no explanation is given in affidavit form as action against his co-members for the wrongful The existence of contract relations between the de 
a ; F : conduct of their association, no longer lies t plaintiff and a third person is not a prerequisite ac 
to the reason for the transfer, the trial court did 3 , ger app 0 : 7 
nat ates tts Gincestion ta denying an application labor unions. Donnelly v. United ................ to an action for wrongful interference with a busi- m 
by the grantee to intervene. State v. Lanza Suits at law on individual grievances allegedly aris- ness relationship: it suffices if there is unlawful Abss 
e ing from breach of the collective bargaining agree- interference with prospective economic advantage. an 
JUDGMENT N.O.V. : ; ment should not be permitted until the contractual Snyder v. Seeman etval ooo. eee ed peices to 
Under R.R. 4:51-2 a motion for judgment n.o.v. may remedies are exhausted. Donnelly v. United ...... MALPRACTICE en 
not be made in the absence of a motion for judg- The doctrine of immunity of the union from damage In a medical malpractice action the burden is on ga 
ment at the close of the entire case and a reserva- suits by employee members for failure or refusal the plaintiff to establish, ordinarily by expert fel 
tion of decision thereon. Poland v. Parsekian .... to process grievances remains undisturbed where testimony. a deviation by defendant from recog- Gen 
JUDGMENTS the failure or refusal is grounded in good faith. nized standards which deviation was causally con- ele 
Where a judgment of a court of competent juris- Donnelly vated oi 5o5 sce ecm iecnsne sales cs nected with the injury sued upon. Parker v. tir 
diction directly determines a right, question or fact State courts lack jurisdiction, absent violence or Boffman ............. seen ete e tree eee eset eens G 
distinctly put in issue, such judgment estops the threat of violence, to entertain a libel action aris- Failure of a doctor to withdraw from a case after ane 
parties or their privies from thereafter relitigat- ing from acts arguably subject to sections 7 and 8 the patient refuses to permit recommended surgery -Vote 
ing the same issue in a subsequent proceeding of the National Labor Relations Act. Blum v. Inter- is not a deviation from medical standards of treat- MO en 
between them, regardless of its nature or form. PRB CEGIN AY 55 sicio,), stavatspcpaormemaiaremta ie ie eho tate a ata ment subjecting him to civil liability. Parker v. MORT 
Ee Err A union structure depriving working employer mem- Boffman. ..... 00... eee eee e este eee 16 Regu 
Where all pertinent facts are disclosed to a bene- bers of independent collective bargaining status A medical expert's opinion of malpractice and causal hit 
ficiary in prior accounting proceedings by trustees offends the public policy of this State and will not connection thereof with the injury sued upon is mc 
the beneficiary is bound by a judgment approving support picketing to force the employer to join as no stronger than the facts which support it and be 
the Trustees’ account. Doyle v. Chase Manh’n it is not for a lawful purpose. Lamena v. Camden the medical explanation of its basis. Parker v. P cle 
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Malpractice, Cont’d 


asserting causal connection in a 
medical malpractice action without any explan- 
ation of how or in what manner there was such 
connection leaves an irreparable void in plaintiff's 
proofs. Parker v. Boffman 

A physician is required to exercise the skill ordi- 
narily exercised in his profession and a doctor 
holding himself out as a specialist must employ 


Expert testimony 


that special degree of skill normally possessed by 
the average physician devoting special study to the 
particular organ, disease or injury involved, having 
regard to the present state of scientific knowledge. 
Lewis v. Read et al § Bega Sadler 6 Dik aS, ce arate 
— and Legal Respon sibili ty in Clinical Re- 


rch, by William Furst, M.D., East Orange, and 

Wi lliam Furst, LL.B.. Newark 

Essex Bar to discuss impartial 1 
for malpractice cases 


medical e xpe rt plan 


MANSLAUGHTER 


Defendant need not point to one act as the provoca- 
tive one making a homicide manslaughter; a course 
of ill treatment which can induce a homicidal re- 
sponse in a person of ordinary firmness, and which 
the accused reasonably believes is likely to con- 
tinue, may be sufficient. State v. Guido 

Voluntary manslaughter is a slaying committed ina 
transport of passion or heat of blood induced by 
an adequate provocation, provided the killing oc- 
curs before the passage of time sufficient for an 
ordinary person in like circumstances to cool off. 
State v. Guido 

Where death may have been caus sed by one of de- 
fendant’s acts but it was impossible to determine 
which one, defendant could be convicted of in- 
voluntary manslaughter only if found criminally 
negligent respecting all of his possibly causal acts. 
State v. Weiner re 


MASTER & SERVANT 


Railroad bargeman held entitled to benefits of Jones 


Act: Test is whether employee was member of 
crew of vessel plying in navigable waters when 
injured. Mach vy. Penn ER. occ concen <esrers 
Rules on FELA Liability restated Sunderland Vv. 


Repairman held employee 
S} uler v. Gabrielan 
Employee's action against employer's compensation 
carrier not barred. Mays v. Liberty 
N.J.S.A. 34:11-4 requiring payment of full amount of 
wages at least every two in legal tender 
except as otherwise provided by law does not 
prohibit employer's honoring employee’s wage as- 
signment to third party, although assignment was 
not specifically authorized by statute. Dept. of 
WADOT Vs TASOUEEY COCBE. 6 on. a. distec ace emiad Recee Helee eee 


“job basis. 


Pi ttsburgh waste a 
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MATERIALMEN 


Where a prime contractor on a public construction 
a from an installment payment on the prime 
‘ontract, pays a subcontractor and the subcontrac- 
t r without direction as to how the money should 
be applied remits same to a materialman who has 
knowledge of the source of the payment, the ma- 
terialman may not apply the payment to an un- 
related antecedent debt but is obliged to credit 
same toward material supplied to the particular 
job. Hiller v. Atlantic Creosoting & Continental 
PATRON ons si pecad a ser SOO ocd ae ares dg AM eR 

When a lien claim is filed in excess of ‘the amount 
determined to be due and the lien claimant had 
some justification for its position as to the excess 
amount, it would be inequitable to declare a for- 
feiture of the entire lien. Hiller v. Atlantic Creo- 
soting & Continental Casualty 


MECHANICS LIENS 


Where notice of a filing of a notice of intention is 
sent to tenants by the entirety by a single regis- 
tered letter addressed to both of them it must he 
shown that both had received the notice or had 
actual knowledge of the existence and contents 
thereof and if notice is brought home only to one 
of them the lien will attach only to his or her 
interest.. Anex. v. Miller et al) c....sccc6eacen sess 

Notice of intention, summons and complaint may be 
amended to indicate contractor named in a cor- 
poration. Apex v. Miller et al 

Notice to a property owner of the filing of a notice 
of intention is effective on the date of mailing 
rather than on the date of receipt. Elliot-Farber v. 
BS CEL EGS OY ERY a aie mine nS Rg Sites 1 A 

Provisions of the mechanic's lien law designed to 
protect the interests of a claimant should be liber- 
ee in his favor. Elliot-Farber v. Saitta 
et als 


MILK CONTROL 


A milk producers cooperative’s marketing or selling 
of its producer-members’ milk does not establish 
it as a milk dealer under the Milk Control Act 
Interstate v. Hoffman .... : 

Under N.J.S.A. 4:12A-1, a subdeal er is an . operator of 
an independent business standing between the 
dealer and store, or a dealer and consumer, and 
the fact that a store transports its own purchases 
of milk from the dealer's place of business to its 
bh does not make it a sub-dealer. Nat'l v. Hoff- 


MORTG AGES 


The statutory requirement that a foreclosing mort- 
gagee must hold a hearing to determine the fair 
market value of the property before sueing for 
deficiency applies in a mortgagé and bond trans- 
action but not where the obligation secured by the 
mortgage is a note. 13th Ave. Ltd. v. De Marco .. 

Absent statutory authority or a showing of extreme 
and unusual circumstances such as fraud, a party 
to a mortgage foreclosure. when sued for defici- 
ency, cannot set up the sale on foreclosure of mort- 
gaged property for an inadequate price as a de- 
fense. 13th Ave. Ltd. v. De Marco 

Generally, an inquiry as to value subsequent to fore- 
closure sale is relevant only upon mortgagor's 
timely objection to the sale and upon requesting 
a resale if equity deems it necessary. 13th Ave. 
PSUR. OSES SRG PIMMIORN, is oc Soe: 5c ig ease eerie SOAS 

Note or Bond With Mortgage. - Whither the Differ- 
ence, by Saul Tischler 


MORTICIANS 


Regulation of State Board of Mortuary Science pro- 
hibiting occupancy of single funeral home by 
more than one undertaking business is invalid 
because it contravenes NJ.S.A. 45:7-55 which 
clearly contemplates such dual occupancy. Kami- 
enski v. Bd. of Mortuary Science 
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MOTOR VEHICLES 


Statute fixing weight limitations of trucks using 
highways is not for benefit of private scale owner 
and hence creates no duty owed to such owner. 
Fortugno v. Schiavone-Bonome 

In order to qualify under N.J.S. 39:4-204 et seq. as a 
person “otherwise disabled in any manner render-~ 
ing it difficult and burdensome for him to walk” 
and thereby entitled to a special vehicle identifi- 
cation card the disability must be such as would 
approximate disablement by reason of amputa- 
tiem, Wainer Vv. SURG .5..664 sce: cts ccnneaenans 

Under the present Motor Vehicle Security-Responsi- 
bility act the mere fact that one has been involved 
in an accident involving damages over $100 no 
longer automatically brings a policy issued to him 
thereafter within the purview of N.J.S.A. 39:6-46 
to 48 even if the company knew of the previous 
accident. Merchants v. Victory et als 

A policy need not comply with N.J.S.A. 39:6-46 to 48 
to be acceptable as exempting an owner or oper- 
ator from posting security under 39:6-25(c). Mer- 
chants vi Victory Glcals) <...6.ccsmceacamaaaoneas 

N.J.S.A. 39:6-26(c) exempts any operator from post- 
ing security if he is employed by the vehicle’s 
owner and acting with his permission. Merchants 
v. Victory et als .....6%: 

A defendant convicted of speeding whose exact 
speed is not established beyond a reasonable doubt 
has the right in a subsequent hearing before the 
Director of Motor Vehicles to offer proof minimiz- 
ing the quantum of his excessive speed. State v. 
1396). 4 0116 fs i re Parner ramicd feo 6 ree ee 

The exact speed at w hich a vehicle is operated is not 
an essential element of the offense of speeding. 
State v. Bookbinder 


MUNICIPAL COURTS 


Court's 


Report of N.J. Supreme 
Committee 


Municipal Court 


MUNICIPAL LAW 


Municipal Liability In Light of McAndrew v. Mular- 
chuk, by Theodore D. Rosenberg 
There is no broad and comprehensive duty on a 
municipality to instantaneously remove from the 
public thoroughfares all snow and ice as the same 
are deposited. Bernal v. Clifton 
Municipality is not liable for injury caused to pedest- 
rian as result of snow or ice in street unless con- 
dition was result of active wrongdoing or positive 
misfeasance by the municipality. Bernal v. Clif- 
ton 4 TTT PTT oe ee Cee ee 
Spreading of cinders and salt by municipality in ac- 
cordance with general sie ractice for control of ice 
and snow in streets does not constitute active 
wrongdoing or misfeasance though pedestrian trips 
over ice which remains. Bernal v. Clifton ...... 
The failure of a township’s engineers, in the con- 
struction of a sewer line, to make field investiga- 
tions or dye-flow tests, as well as their failure to 
provide for total drainage and to use the proper 
engineering standards of care constituted active 
wrongdoing for which the township was liable. 
Faghoerene v: No. Bergen ..00 0c ccecceconnnccen 
A personal property tax or assessment does not be- 
come a lien until the statutory proceeding to en- 
force the same is taken by levy under a distress 
warrant; Newark. v. Pearl i oicisccsc cere cc wonie ats 
N.J.S. 54:5-11 does not create a separate office of tax 
search officer but provides that such duties shall 
be exercised as additional duties by a designated 
bonded official of the municipality. Totowa v. 
American 


A Statute providing that a raunleteaiiee may retain 
a chief of police in service after 65 and until he 
reaches the age of 70 does not preclude the muni- 
cipality from discharging without cause a person 
so retained prior to his attaining the age of 70. 
MeRvoy v:.. Clifisidée Park 5 cis se ccwacsccqucme secs 

While the right of the developer to perform in ac- 
cordance with the general terms and conditions 
upon which the tentative approval is granted may 
not be abridged through expansion of such general 
terms and conditions by the municipality, the gov- 
ernmental authority is not denied the right to 
demand of the developer “improvements” as a 
prerequisite to the granting of final approval, if its 
subdivision ordinance provides for such improve- 
ments. Pennyton v. Stanhope .................. 

The selection of an optional form of government set 
forth in the Faulkner Act is a prerequisite to the 
municipality's enjoyment of any of the benefits 
arising under the act. Wright v. So. Orange ...... 

The enactment of the Faulkner Act and incorpora- 
tion therein of initiative and referendum provisions 
was not done with the purpose of altering or de- 
stroying existing municipal laws. Wright v. So. 
CHANT. opie iRise Paiennsunreunneeeieaed 

In a cooperation agreement between a city and a 
local housing authority whereby the latter agrees 
to pay the city an annual sum in lieu of taxes and 
other fees, and in return the city is to provide 
municipal services of the same character as those 
furnished for other dwellings and inhabitants of 
the city, the authority is to be furnished free only 
those public services so furnished to the other 
inhabitants and property owners. J.C. Sewerage 
Auth. v. Housing Auth. of J.C. v. City of J.C. .... 

The Veterans’ Tenure Act applies to employees of 
the various governmental agencies and authori- 
ties engaged in the discharge of a public function. 
McAleer v. J.C. Incinerator Auth. 

Abandonment of employment by a public employee 
must be total and absolute: temporary nonuser or 
neglect of duty is not ordinarily sufficient to sus- 
tain an inference of abandonment. McAleer v. 
J.C. Incinerator Auth. 

Municipal officials substantially complied with N.J. 
S.A. 40:47-6 and 40:47-8 requiring hearing of 
charges within 30 days when they gave police 
officer timely notice and allowed him to select 
hearing date, even though hearing was held beyond 
30 day period. Ressel v. Costello 

By his intentionally not exercising the choice of 
dates given him, the accused may not obtain a 
dismissal of the charges against him, based on non- 
satisfaction of time limitation. Ressel v. Costello .. 

The office of parking authority commissioner is not 
-abolished by adoption of a new. form of municipal 
government under the Faulkner Act. Broadway 
v. Bayonne Parking Auth. e¢ al 
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-. The terms of office of parking authority commis- 


sioners are abolished upon the effective date of a 
new plan of government under the Faulkner Act. 
Broadway v. Bayonne Parking Auth. et al ........ 
The vacation of a street by a municipality is entitled 
to a prima facie presumption of validity and un- 
less the public interests have been glaringly sacri- 
ficed to subserve private ends a street vacation 
which coincidentally aids a private individual is 
valid. Palisades v. Brady 
A provision in the advertisement for public sale of 
property by a Borough requiring that the bidder 
agree to construct a building at a cost of not less 
than one million five hundred thousand dollars, 
when considered in light of the entire advertise- 
ment is not so vague as to render the sale invalid. 
Palisades v. Brady 
The lease of a valuable golf plant by a municipality 
to a private corporation for defrayal of the bare 
taxes with no net return is presumptively an in- 
valid gift. E. Orange v. Board etc. 
An unbargained for expenditure cannot be consid- 
eration for a lease nor validate an unconstitutional 
gift by way of estoppel. E. Orange v. Board etc. et 
GB incioicic ck cccstpesnceiaren ahaa aaa ota & ae are ale ee 
Receipt of a grossly insufficient benefit by a muni- 
cipality will not constitute such consideration as 
to prevent a substantial donation by the public 
from being considered an unconstitutional gift. 
E. Orange v. Board etc. et al 
A municipal manager under the Council-Manager 
Plan can be removed summarily in the exercise of 
administrative power and without a judicial type 
hearing. Bowen v. Mayor 
If it is reasonably necessary to forbid access to an 
adjoining street to insure traffic safety or to pro- 
tect adjacent residence zones, a Municipal Planning 
Board has the right to so condition approval of a 
proposed parking area. Antonelli v. Waldwick ... 
The city Council of a city adopting the provisions of 
R.S. 40:103-5(1), rather than its Board of Water 
Commissioners established under R.S. 40:103-5(37) 
(38), has title to and the power to lease or transfer 
water reserve lands where same will not interfere 
with water reserve purposes. E. Orange v. Bd of 
Water Comm. ; 
Upon the effective date of a new plan of government 
under the Faulkner Act, the term of office: of the 
Commissioners of a Parking Authority come to an 
end, but the offices themselves are not abolished. 
Parking Authority v. Trenton 
Parking Authority is not exempt from requirement 
of obtaining city building permit and paying rea- 
sonable fee therefor. Parking Authority v. Trenton 
The statutory law that the legislative body of a 
municipality appoints its Board of Adjustment was 
not altered by the Faulkner Act. Mentus v. Irv- 
ington et als 
The validity of a municipal ordinance is not ordi- 
narily reviewable before an administrative agency. 
Seip v. Mayor 
An illegally dismissed municipal employee is en- 
titled to his full salary for the period of his dis- 
missal though he had gainful employment as an 
expert witness in proceedings against the munici- 
pality during that period. Morrissey v. Holand etc. . 
Only one councilman can be named in each recall 
petition. Bab v. Hoyt 
Where planning board exists under N.J.S.A. 40:55-1.1 
calling for Class IV members to serve for staggered 
terms, one term should end each consecutive year 
after the initial appointments under the stagger 
system expire. Gillson v. Heffernan 
The appointive power of a mayor granted by N.J. 
S.A. 40:55-1.4 can be exercised by him alone and is 
not limited by the provisions of R.S. 40:87-16 re- 
quiring that borough appointments be made by the 
mayor with the advice and consent of the council. 
Gillson v. Heffernan 
Where statute requires that appointments to planning 
board be made by mayor alone, and he improperly 
delegates power to council, he is not estopped from 
challenging his noncompliance with the statute. 
Gilisan: wv: HOMGRNBI: none ckicccten doneeegees 
Where a municipality enters into an agreement 
whereby plaintiff is to construct facilities for the 
municipality with municipality to pay plaintiff a 
certain sum per year for 25 years for the use there- 
of and at the end of the term to receive title to the 
property for $1.00, the option to buy is not neces- 
sarily incompatible with the existence of a lease 
and the City is barred from subsequently asserting 
that it resorted to the form of a lease to evade 
statutory debt limitations. 405 Monroe Co v. 
PSIG PORE 6 cscs. ccamcasensdaantsavalnann eee 


N.J.S.A. 40:47-13 which provides that a munici- 
pality may lease a building for the use of a police 
department-for a period of not more than 5 years 
applies only to leases for the sole use of a police 
department and was not intended to prevent a 
municipality from meeting multiple needs by a 
lease for a greater term merely because the police 
department is also thereby served. 405 Monroe Co 
v. Asbury Park 

Where a municipality enters into a lease agreement 
an appropriation by the municipality need not be 
made in the fiscal year of contracting where no 
sum is payable by the municipality in that year. 
405 Monroe Co v. Asbury Park 

While voluntary statements and unauthorized acts 
of its officials do not bind a municipality, extra 
official statements of municipal officials have been 
considered in assaying the purposes of ordinances. 
Glen Rock v. Bd of Adjustment 

N.J.S.A. 40:69A-207 affords equal employment pro- 
tection to all employees under any tenure of office 
act, including Civil Service, and the critical date 
for the exceptions thereunder is the effective date 
of the Faulkner Act in the municipality. Loboda 
et al v. Twp et al 

The exemption afforded by R.S. 40:90-2 to counties 
from liability for injury to the person from the 
use of public grounds does not extend to county 
park commissions. Wall v. Hudson Cty Park 
Comm 

Municipal employee convicted of crime involving 
moral turpitude prior to city’s adoption of Faulk- 
ner Act is ineligible to hold office or position in 
city after it adopts the Act. Raphalides v. Civil 
Serv. & J.C. 
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Municipal Law, Cont’d 
Query whether N.J.S.A. 43:16-11 empowers a munici- 
pality to retain a police chief in service after he 
has reached his 65th birthday on any basis other 
than at the will of the governing body. McEvoy 
v. Mayor of Cliffside Park et al 
There is no common law or statutory duty requiring 
that members of a board of education provide 
voters with all the information concerning pro- 
posed facilities prior to a referendum thereon. 
State v. Lally, et al 
An appointment made by a city manager pursuant 
to R.S. 40:82-4(d) does not require the approval of 
the governing body in a municipality operating un- 
der the municipal manager form of government, 
R.S. 40:79-1 et seq. Visone et al v. Reilly et al .... 
R.S. 40:11-5 which preserves certain rights to city 
employees upon involuntary transfer to another 
city department does not apply to voluntary trans- 
ferors who claim higher pay as a result of past 
city service. Carroll et al v. Caufield etc 
Where private property has been assessed to pay its 
ratable share of the cost of improving an adjacent 
street, use of state aid to municipality to reduce 
the assessment would be unconstitutional. Sher- 
IED NRTA. iin io o.oo ci Se op wos nhtule.e sani 
The procedure of calling for a referendum on salary 
increases initiated by petition does not exclude a 
referendum on the same matter initiated by ordi- 
nance and the voters may choose between the 
alternative propositions or reject both. Burgdorfer 
v. Demarest 
Where municipally owned land is leased at a nominal 
rental to an association and the association agrees 
to build a golf course for the sole use of the resi- 
dents of the municipality and their guests the as- 
sociation has no right to operate as a private golf 
club or to exercise the selective practices of such 
clubs. E. Orange v. Board etc et al 


Where a municipal planning board pursuant to auth- 
ority given to it by ordinance grants approval of a 
proposed subdivision, the general terms and con- 
ditions of the approval can only be changed by 
means of a timely appeal from its determination. 
Highpoint v. Bloomfield 

A person holding a position with a local board of 
education is not entitled to full payment of salary 
for the entire period of his illegal dismissal with- 
out mitigation under N.J.S.A. 18:5-49.1. Mullen v. 
Bd. of Ed. 

Where township fixes building inspector's salary by 
resolution rather than ordinance, its action is void. 
Espiros v. Twp of Monroe 

Where municipal action fixing salary of building in- 
spector was void as taken by resolution, township 
was not estopped to deny his claim for salary 
though he had performed the services required of 
him. Espiros v. Twp of Monroe 

N.J.S.A. 40:145-12 permitting township to appoint 
building inspector does not relieve township from 
the obligation of establishing inspector's salary by 
ordinance rather than resolution. Espiros v. Twp 
of Monroe Ever: 

Since the municipal operation of a parking lot, even 
unmetered, is a proprietary function, governmental 
immunity under N.J.S.A. 40:9-2 or otherwise is in- 
applicable. Amelchenko v. Freehold 

Where ice and snow cause obvious and substantial 
danger to pedestrians going to and from parked 
vehicles on a municipal parking lot, there arises 
a duty to exercise ordinary care to make the lot 
reasonably safe for their use. Amelchenko v. Free- 
hold 

An ordinance which prohibits loitering but which 
gives no guide or standard as to what is loitering 
ir AeRUPRN EAE RIND WIND | oc 5 5c swiss eG a ieteis See stares 

An ordinance may not punish the mere disobedience 
of a police order without regard to the surrounding 
facts and circumstances. State v. Caez 

The validity of a penal law depends on its.own lan- 
guage and a deficiency therein cannot be remedied 
by police action. State v. Caez 

NEGLIGENCE 

Municipal Liability In Light of McAndrew v. Mular- 
chuk By Theodore D. Rosenberg 

Proprietors of public resorts are under a general 
duty to exercise ordinary care in their maintenance 
in order to make them reasonably safe for patrons 
Proprietors of public bathing resorts are under a 
specific duty to provide suitable persons in atten- 
dance, together with the necessary life-saving 
equipment, so that bathers may be properly super- 
vised and effectively rescued, if the need arises. 
Gluckauf v. Pine Lake 

A licensor is not required to inspect his premises 
to discover defects or to maintain them in a safe 
condition; but if he knows of a condition on the 
premises and realizes it involves an unreasonable 
risk to his licensee, and he has reason to believe 
the licensee will not discover such condition or 
realize the risk, he is under a duty to use reason- 
able care either to make the condition reasonably 
safe or to warn the licensee of the condition and 
the attendant risk. Handleman v. Cox .......... 

Although an employee's visitor is generally con- 
sidered a licensee, where the employer has per- 
mitted and encouraged the practice of visits to 
employees for certain purposes so that it might be 
reasonably believed that the premises were open 
to any member of the public coming on the 
premises for such purposes then an invitation to 
such visitors might be implied. Handleman v. Cox 

It is well-settled that an invitation extends to all 
parts of the premises to which the purpose 
may reasonably be expected to take an invitee, 
and to those which are so arranged as to lead him 
reasonably to think they are open to him. Handle- 
man v. Cox 

The duty of care owned by an occupier of land to an 
invitee is to use reasonable care to make the prem- 
ises safe, and this includes a duty to make a rea- 
sonable inspection to discover defective conditions. 
Handleman v. Cox 

The extent of the charge on proximate cause which 
a court may be expected to give depends on the 
importance of that question in the circumstances 
of the particular case, as for example whether 
there is one or multiple defendants to one of whom 
the principle might bring a different result. Pisano 
v. -Klein 
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Federal Safety Appliance Act Held to Establish Lia- 
bility in Diversity Action. Barney v. S. I. Rapid 
Transit 

Compliance with statutory requirements for lights on 
vehicles does not conclusively establish use of rea- 
sonable care in driving vehicle with the lights re- 
quired by statute. Mattero v. Silverman 

Defendant’s operation of tractor-trailer without side 
marker lamps and reflectors presents a jury ques- 
tion on negligence under circumstances present. 
Mattero v. Silverman 

Quaere, what should be the result when one joint 
tortfeasor pays the plaintiff in advance of trial a 
greater sum in settlement than the jury later finds 
to represent full and fair compensation for the in- 
juries and losses? Theobold v. Angelos et al 

Application of the Joint Tortfeasor’s Act in certain 
situations where a plaintiff has made a partial 
settlement with less than all of the alleged tort- 
feasors without trial of his case, may result in 
actual receipt of a lesser sum than that fixed by a 
jury as representing full compensation. Theobold 
v. Angelos et al 

Adoption of the Joint Tortfeasor’s Act did not 
change the fundamental doctrine that an injured 
person is entitled to receive full and fair compen- 
sation but once, regardless of the number of 
wrongdoers who participated in inflicting the dam- 
age. Theobold v. Angelos et al 

Charge that if driver of second car was 100 feet be- 
hind first car, traveling 25 to 30 m.p.h. when the 
first car began to turn, it was duty of driver of 
second car to see the movement and stop before 
striking the first car is prejudicial error. Capaldo 
v. Reimer 

Failure to charge on proximate cause is not revers- 
ible error when negligence and causation are ade- 
quately discussed and where, if the latter two ele- 
ments are found to be present, the jury could 
only justifiably find proximate cause. Capaldo v. 
Reimer 

Where a company applies for public liability and 
workmen's compensation insurance the fact that 
the carrier causes an inspection to be made of the 
premises and equipment of the company prior to 
issuing of the policies and further reserves in the 
policies the right to inspect the premises and 
equipment of the company does not create a duty 
to exercise due care to make inspection so as to 
render the carrier liable to an employee of the com- 
pany subsequently injured by a negligently main- 
tained machine. Viducich v. Greater N Y Mut 
SE SOs co chs bho Sates See REE Seite apnea 

To establish liability under doctrine of res ipsa, 
plaintiff must exclude possibility that injury was 
caused by own fault or that of third party. Jakub- 
owski v. Minnesota 

Expert testimony is required to establish the ac- 
cepted standard of care in the manufacture of a 
grinding disc. Jakubowski v. Minnesota 

The exemption afforded by R.S. 40:90-2 to counties 
from liability for injury to the person from the use 
of public grounds does not extend to county park 
commissions. Wall v. Hudson Cty Park Comm .... 

Foreseeability In Negligence Law By Leon Green .. 

Res Ipsa Held To Apply To Defective Coach Door 
Mechanism. Farsbinder v. Penn R.R. 

A trucker, licensed by the I.C.C., who leases trucks 
from another and permits the lessor to operate the 
truck in interstate commerce under the trucker’s 
permit is liable for the negligent operation of the 
truck by the lessor although the operation is for 
the lessor’s personal purposes, where the trucker 
retains the right of control over the lessor. Fel- 
brant v. Able v. Service 

The standard applicable to the issue of the contribu- 
tory negligence of a child is that conduct expected 
of a child of like age, experience or ability. Fekete 
et al v. Schipler Ri ties 

Parent’s claim for consequential damages is barred 
by the contributory negligence of the injured 
child: Fekete et al w:Sehipler’ io... 6 acess ene 

Burden is on warehouseman to show he acted with 
sufficient care to rebut the presumption of negli- 
gence which arised from damage of stored goods. 
World v. Central 

The term “in the same employ” as used in N.J.S.A. 
34:15-8 means that the accident must arise out of 
and in the course of employment but does not 
quire that defendant be performing a duty con- 


nected with his employment. Konitch v. Hartung 7 


N.J.S.A. 34:15-8 bans negligence actions against a 
fellow employee, except in cases of intentional 
wrong. Konitch v. Hartung 

A person negligently injured by a fellow employee 
while the latter is acting in the course of his em- 
ployment cannot maintain a negligence action 
against the fellow employee but is limited by 
N.J.S.A. 34:15-8 to compensation benefits. Konitch 
v. Hartung : ne eR Dee 


NEW TRIAL 
Fact that jury in negligence action by infant and 
parents per quod returned verdict for parents in 
excess of sum stipulated by counsel and fixed in 
court's charge, does not of itself justify award of 
new trial on all issues nor finding that such excess 
verdict established that jury disregarded all in- 
structions or misunderstood them all. Pisano v. 
Klein 
On appeal from order granting new trial after jury 
verdict, while the appellate court's scope of review 
is limited, such order is to be reversed where it 
clearly and unequivocally appears the order con- 
stituted a denial of justice under the law. Pisano v. 
Klein 
On appeal from order granting new trial the appel- 
late court may consider any grounds which support 
the order and not merely the ground stated by the 
trial court. Pisano v. Klein .. 
Held, on facts, award by jury of sum to parents per 
quod in excess of sum stipulated justifies only re- 
duction of that part of the verdict to such stipu- 
lated sum. Pisano v. Klein 
A motion for a new trial on ground of newly dis- 
covered evidence should not be made to an appel- 
late court but should be made to the trial court 
after disposition of the appeal. State v. Nobles ... 
Where issue of liability is clearly and properly de- 
cided and jury commits error only as to damages, 
new trial may be limited to question of damages 
when issues are separable. Lewis v. Read et al ... 


215 


346 


346 


349 


349 


349 


350 


409 


417 


601 


603 


603 


714 


125 


345 


382 


A change in the law by judicial decision subsequent 
to a trial does not constitute newly discovered evi- 
dence. State v. Kaiser 


NOTICE 
Requests for aid can be as effective as a demand in 
calling to the attention of the warrantor facts 
showing that his warranty had been breached. 
Caparrelli v. Rolling Greens 
Prior notice is not required to give rise to a defen- 
dant’s liability for a breach of warranty relating 

to a sale of realty (minority concurring opinion). 
Caparrelli v. Rolling Greens 


NUISANCE 
Held, movement and storage of sulphur by defendant 
was direct active cause of corrosion of steel stored 

by plaintiff nearby and constituted nuisance. 
Assoc. v. Dixon v. Glens Falls 
Neither contributory negligence nor “moving to a 
nuisance” or “avoidable consequences” is a defense 

to an action based on an absolute nuisance. Assoc. 

v. Dixon v. Glens Falls 


OBSCENITY 
Even under N.J.S.A. 2A:115-2 prior to the amend- 
ment effective Oct. 18, 1962 defining the term ‘‘ob- 
scene” therein, the test was not limited to whether 
the material was “hard core pornography” but 
rather whether the dominant theme of the mat- 
erial taken as a whole appeals to prurient interest, 
whether the dominant note is erotic allurement 
tending to excite lustful and lecherous desire, 
dirt for dirt’s sake only, whether it is patently 
offensive. State v. Hudson Co. News ............. 
In applying the tests of obsenity, contemporary 
standards of decency are to be applied, and may be 
the standards in the county absent showing that 
they differ from those in counties elsewhere. State 
v. Hudson Co. News 


OFFICERS 
Offices of Mayor of municipality and Purchasing 
Agent of County are not incompatible. Brown v. 
Healey 
Mere possibility that a holder of two offices may vol- 
untarily undertake or be assigned functions not 
within his statutory duties which may be incom- 
patible is no basis for declaring the offices incom- 
patible. Brown v. Healey 


ORDINANCES 


An ordinance which prohibits loitering but which 
gives no guide or standard as to what is loitering 
is invalid. State v. Caez 

The validity of a penal law depends on its own 
language and a deficiency therein cannot be 
remedied by police action. State v. Caez 

An ordinance may not punish the mere disobedience 
of a police order without regard to the surround- 
ing facts and circumstances. State v. Caez 


PARENT AND CHILD 


The family relationship immunity doctrine pre- 
cludes a wrongful death action for the sole bene- 
fit of an unemancipated minor against the father, 
grounded on the latter's alleged negligence which 
resulted in the death of the wife and mother. 
Heyman v. Gordon 

Parent’s claim for consequential damages is barred 
by the contributory negligence of the injured child. 
Fekete et al v. Schipler 

Custody of a child of tender years is normally placed 
with the mother, if fit, and normally carries with it 
full control of the child’s religious upbringing. 
Esposito v. Esposito 

PARTIES 


Whether a proposed amendment involves the correc- 
tion of a mere misnomer or the substitution of a 
new party depends upon the facts of each case and 
no general rule can be deemed controlling in all 
cases. Mears v. Economy 

On an appeal from the decision of a state adminis- 
trative agency the power vested in the former 
Supreme Court to add a party interested in the 
review before proceeding to a judgment may now 
be exercised by the Appellate Division. Alberti v. 
Civil Serv. 

An incompetent person shall be represented in an ac- 
tion by his guardian appointed in this State or by 
his guardian ad litem appointed by the court. 
Cohen v. Cohen 

Wilful disobedience of a valid court order merits 
punishment therefore but the disobedient should 
not be barred from access to our courts for the en- 
forcement of ligitimate property rights within our 
state, when such property rights do not depend 
for their existence on the act of disobedience. 
Lawrence: vi. GAWrenGe : 6s és ii cs ded igk caediie me cance 

The family relationship immunity doctrine precludes 
a wrongful death action for the sole benefit of an 
unemancipated minor against the father, grounded 
on the latter’s alleged negligence which resulted 
in the death of the wife and mother. Heyman v. 
Gordon 

A non-profit ccorporation formed to advance the in- 
terests of real estate brokers or home builders and 
not itself engaged in the construction or sale of 
real estate lacks standing to test the Constitution- 


ality of the Law Against Discrimination. N. J. 

Home Builders Ass'n et al v. Div on Civil Rights 

OR nia a take te eater arene ies Sctniaiss ale ioe o ain to Ae Rear 
PARTITION 


The proceeds of a partition suit represent a fund in 
court within the purview of R.R. 4:55-7‘b). Smith 
v. Smith 

PENSIONS 

Retroactive salary increases may not result in an in- 
crease in an employee's pension. Certainty in 
pensions is desirable and retroactive treatment of 
individual cases should be judicially disapproved. 
Cascale v. Pension Comm. .. 66056065 isciccescwasase 

An attorney retained for the limited purpose of rep- 
resenting the state in a single appeal is not a state 
employee so as to qualify as a “member in service” 
of the retirement system, within the meaning of 
the Public Employees’ Retirement Act. Freedman 
v. New Jersey 

Under public employee disability pension legislation 
a heart attack is compensable if the actual work 
effort, whether or not unusual for the workman, 
did in fact materially contribute to, precipitate, 
aggravate, or accelerate the attack or any pre- 
existing heart or circula.ory disease, culminating 
in the attack. Fattore v. Police etc 
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Pensions, Cont’d ; 
In making its determination for accidental disability 
retirement allowance under the Police and Fire- 
men’s Retircment System the board of trustees 
must consider the report of the medical board 
but is not bound by it. Fattore v. Police etc 
A policeman’s pension rights may be forfeited if he 
is convicted of a crime, whether or not that crime 
involves moral turpitude. Fromm v. Board 
Honorable service is a condition precedent to enjoy- 
ment of pension benefits granted by the State. 
Fromm v. Board 


PHYSICIANS 

A hospital affected with a public interest may not 
refuse staff membership to a fully licensed physi- 
cian merely because he graduated from a college of 
osteopathy rather than a medical school approved 
by the A.M.A. Greisman v. Newcomb Hosp ...... 
A nonprofit hospital which derives much of its funds 
from the public and is the sole hospital in its area 
is affected with a public interest even though 
privately operated and its decisions concerning 
staff membership are subject to review by the 
courts which may set them aside if arbitrary. 
Greisman v. Neweomb 3408 .. ...... 66 0-0cs08tcen cas 
The State Board of Medical Examiners may not sus- 
pend or revoke a physician’s license without giv- 
ing him a hearing. Bd of Medical Examiners v. 
Weiner 
PLANNING 
If it is reasonably necessary to forbid access to an 
adjoining street to insure traffic safety or to pro- 
tect adjacent residence zones, a Municipal Plan- 
ning Board has the right to so condition approval 
of a proposed parking area. Antonelli v. Waldwick 
Where a municipal planning board pursuant to 
authority given to it by ordinance grants approval 
of a proposed subdivision, the general terms and 
conditions of the approval can only be changed by 
means of a timely appeal from its determination. 


Highpoint v. Bloomfield 2... ..5 6 ccc es ce cesce ces 
PLEADING 
The complaint in a summary proceeding under 


R.R. 4:85 must be verified by affidavit on personal 
knowledge setting forth facts admissible in evi- 
dence and to which the affiant is competent to 
testify - - an affidavit on knowledge and belief is 
insufficient. Lippman v. Hydro: ..... <sios << s<secsed-s 
A complaint must state facts sufficient to set forth a 
cause of action on which relief can be granted - 
conclusions are insufficient. Lippman v. Hydro . 
Where a defendant is brought into an action for the 
first time upon filing of an amended or supple- 
mental complaint, the filing of such additional 
pleading constitutes the commencement of the ac- 
tion insofar as such new defendant is concerned 
and if at that time the action is barred by the 
Statute of Limitations a party thus brought in may 
plead the Statute in bar of his alleged liability. 
MELEE 5 ONSEN oo seicc 6G di) 06S ane Pe IO, 
A new claim based on the same occurrences and the 
same wrong against an existing party may be as- 
serted when that party has become a party and 
has been alerted to the claim before the running 
of the Statute of Limitations 
CHOSE: coc. 02 
PRACTICE 
On a motion for judgment for the defendant all evi- 
dence which supports the plaintiff's version must 
be accepted as true. In addition, plaintiff is entitled 
to the benefit of all inferences which may logically 
be drawn therefrom in plaintiff's favor. Gluckauf 
v. Pine Lake EF PRE See 
The clerk of the court is an appropriate person with 
whom to file an application “to the court”, partic- 
ularly where the application is ex parte. State v. 
Radicchi 


covered evidence should not be made to an appel- 
late court but should be made to the trial court 
after disposition of the appeal. State v. Nobles . 
counsel requests recess to await arrival of pro- 
posed expert witness, court may require proffer 
of proposed testimony and deny the request if 
proffer does not show testimony of expert will be 
admissible. Mattero v. Silverman . Re, Sear ere Se 
Where plaintiffs seek damages based on reliance 
upon negligently supplied information and it is ap- 
parent that while the alleged representations may 
have been made to all plaintiffs they were made by 
different people to different people at different 
times and under different circumstances and that 
to prevail each plaintiff would be obliged to prove 
that false representations were made to him and 
that he justifiably relied upon them to his injury, 
the rights asserted are not joint or common nor is 
common relief sought so that a class action might 
be maintained pursuant to R.R. 4:36-1. Terrell et 


¢ 
i 


sented class not present and the plaintiffs must 
fairly insure the adequate representation of the 
alleged ciass. Terrell v. Humble .. Srathertaritonts 
Relief may be granted under the “any other reason” 
Provision of R.R. 4:62-2(f) only when such reason 
ls not one included among those specified in sub- 
sections (a), (b) and (c), there is a showing of 
extreme hardship, and the equities clearly run in 
so of the applicant. Doyle v. Chase Manh’n 
et a 
Inder R.R. 4:51-2 a motion for judgment n.o.v. may 
not be made in the absence of a motion for judg- 
ment at the close of the entire case and a reser- 
vation of decision thereon. Poland v. Parsekian .. 
PRESUMPTIONS 
There is a presumption that a decedent exercised due 
care for his own safety. Gluckauf v. Pine Lake ... 
The statutory presumption of death from seven years 
unexplained absence operates only when the fact 
of life or death of the absentee becomes material 
in an action, not before or otherwise. Wells v. 
Wells 
PRETRIAL 
Report of N. J. Supreme Court's Committee on Pre- 
trial Procedure 
PRINICIPAL AND AGENT 
t is well-settled that a principal is charged with the 
knowiedge of his agent or servant respecting mat- 
ters lying within the scope of the duties, activities, 
and responsibilities entrusted to him by the prin- 
cipal. Handleman v. Cox 
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PRIORITY 
Where specific property subject to a properly re- 
corded chattel mortgage for an ascertainable 
amount is sold by a receiver for an insolvent corp- 
oration the chattel mortgagee is entitled to priority 
out of the proceeds on the sale over a subsequent 


federal tax lien to the extent of advances made by~ ~~ 


the mortgagee prior to the date of filing the notice 
of lien by the Gov't. Newark v. Pearl 
A counsel fee payable from a fund in court has pri- 
ority over a federal tax lien against the fund. 
Smith v. Smith 


PROCESS 
Service on the Director of the Division of Motor 
Vehicles pursuant to the non-resident service of 
process statute is not applicable to an out-of-state 
accident. Wall v. Demberger v. Tomasco .. 
An accident which occurred at the Pennsylvania ap- 
proach to a bridge maintained by the Delaware 


34 


47 


370 


Port Authority is an out-of-state accident though - 


the site is jointly owned and controlled by NJ. & 
Penn. Wall v. Demberger v. Tomasco 

Third party defendant in admiralty action in US. 
District Court may be served outside the state 
but not more than 100 miles from place where ac- 
tion was instituted. Munsieur v. S.S. Covadonga .. 

PROXIMATE CAUSE 

The extent of the charge on proximate cause which a 
court may be expected to give depends on the im- 
portance of that question in the circumstances of 
the particular case, as for example whether there 
is one or multiple defendants to one of whom the 
principle might bring a different result. Pisano v. 
Klein : 

PUBLIC UTILITIES 

An agreement between a utility company and a 
developer must be read in the full light shed by all 
of the attendant circumstances including considera- 
tion of the regulations of the Public Utility Com- 
mission, its prescribed accounting practices and all 
other extrinsic interpretive aids. State v. Eliza- 


Buildings used by power and light company as elec- 
trical substations housing apparatus and equip- 
ment are subject to local real estate taxes under 
the Gross Receipts Tax Act, N.J.S.A. 54:30A-50 and 
52. N.J. Power & Light v. Denville ............... 

Cyclone wire fences enclosing utility's electrical sub- 
stations are not subject to local taxes as “real 
estate’ under the Gross Receipts Tax Act. NJ. 
Power & Light v. Denville .... 22.4 sccccscanwncc: 

Utility companies must absorb the cost of relocating 
their facilities in the public streets required by 
improvements undertaken by The Port of New 
York Authority with respect to its facilities. Port 
of NY Authority v. Hackensack Water Co ........ 

The purported distinction between “governmental” 
and “proprietary” activities does not apply to toll 
operations of an agency of the State. Port of NY 
Authority v. Hackensack Water Co .............. 

The obligation of a utility company to relocate its 
facilities in public streets rests upon the common 
law doctrine that the utility's franchise to use the 
streets is subordinate to the public’s enjoyment of 
them. Port of NY Authority v. Hackensack Water 
Co : 


REAL ESTATE BROKERS 
New Jersey Real Estate Commission acts as guardian 
of the public interest and does not adjudicate 
rights and duties of complainants vis-a-vis brokers. 
Ackerson v. Lazarus ..... 
An appellant from a decision of the New Jersey Real 
Estate Commission must show the decision ad- 
versely affects some personal and substantial inter- 
est of his beyond that held by the general public. 
AeRCREOI We AZAEUS 56.6656 oven seee a wee Rea ete 
Deprivation of the satisfaction of seeing a broker 
disciplined is not even the slight private interest 
which, coupled with the public interest, may 
suffice to support otherwise doubtful standing. 
Ackerson v. Lazarus .. 


REAL PROPERTY 


A tenancy by the entirety is not converted into a 
tenancy in common by a divorce until entry of 
final judgment. Smith v. Smith .................. 

A tenancy by the entirity continues so long as the 
marriage exists and such an estate is not subject 
to partifien. Smith ‘v... Smith .... 2.2.66. cee acmes 

The Uniform Commercial Code and The Law of Fix- 
tures, by Wiliam A. Dreier ... .....cccccécccnemesias 

A tenancy by the entirety can exist only so long as 
the co-owners are lawfully husband and wife; 
destruction of the marital status automatically con- 
verts a tenancy by the entirety into a tenancy in 
common. Lawrence v. Lawrence ................-. 

An oral warranty concerning the habitability of a 
room in a dwelling house survives the delivery 
of the deed as a collateral undertaking. Caparelli v. 
ROU G: CROCS. occ ce Savieniswan nee pou meennedort= 

Prior notice is not required to give rise to a defen- 
dant’s Liability for a breach of warranty relating 
to a sale of realty ‘Minority concurring opinion). 
Caparrelli v.. Rolling Greens ....... -ccsiecrscaneens 

Fact that person seized upon opportunity to make a 
profit by purchasing interest of owner who had 
been omitted from tax foreclosure is not inherently 
inequitable, and purchaser is not estopped from 
asserting his rights in absence of fraud, overreach- 
ing or knowing unconscionable dealing. Born et al 
We: WORSE GUSGEY & od oie sein wee acatealdsaaa wus 

Court properly held purchasers in development who 
took title without legal advice should pay title 
owner enhanced value of the lands plus interest 
in lieu of mesne profits. Bron et al v. Weintraub 
et al 

The owner of real property with a right to possession 
has no right to resort to force in attempting to re- 
gain such possession from one wrongfully with- 
holding it: State vo Nails.......0..o2 cccesincsavesdesde 

While the use of property restricted by covenants 
as an incident to a forbidden use of property not so 
restricted is an equivalent of a violation of the 
particular restriction, restrictions imposed as to 
building height and location of signs upon certain 
lots conveyed to a Borough would not cover other 
lots in the area so as to preclude the construction 
of a complex upon the restricted and unrestricted 
_lots with a structure upon the unrestricted lots 
which would violate restrictions. Palisades v. 
GOS sc uccockinsew nc naasens anaes cxoes canes, 
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One who by mistake takes possession beyond his true 
boudary line does not have the hostile intent essen- 
tial to adverse possession under either the 30 or 
20 year statutes. Rullis v. Jacobi, et al 


RECEIVERSHIP 
The power to appoint a receiver is only exercised as 
ancillary to other relief for which a cause of action 
is made out. Lippman v. Hydro 
For appointment of a statutory receiver for a corp- 
oration under N.J.S.A. 14:14-3, application must be 
made by owners of at least 10% of the capital stock 
of the corporation. Lippman v. Hydro 
A receiver of a corporation takes title subject to an 
attorney's retaining lien for services rendered 
prior to the insolvency. Brauer v. Hotels etc 


RECONCILIATION ; 
Report of N. J. Supreme Court’s Committee On Con- 
ciliation and Reconciliation 


RELEASE 
A showing of actual fraudulent misrepresentation, or 
unconscionable misconduct which makes it in- 
equitable to bind the releasing party, will suffice 
to entitle the releasing party to relief. Bilotti v. 
Accurate 
A general release ordinarily covers all claims and 
demands due at the time of its execution and with- 
in the contemplation of the parties. Claims or de- 
mands arising contemporaneously with delivery, 
however, are not discharged unless expressly em- 
braced therein or falling within the fair import of 
the terms employed. Bilotti v. Accurate 
A fraud claim arising out of a transaction in which a 
release is given is not generally within the fair im- 
port of the terms usually employed. To contend 
otherwise the defendant must prove that the mat- 
ter of possible fraud was specifically considered 
at the time the transaction was consummated and 
the release delivered by the plaintiff. Bilotti v. 
Accurate 


RESCISSION 
Where a settlement is agreed upon by an insurer be- 
cause of its serious mistake of fact, it is entitled to 
rescind the agreement where it has not assumed 
the risk of mistake and no circumstances render 
rescission inequitable or inexpedient. Young v. 
State Farm 


RES IPSA LOQUITUR 
Where an injured child’s negligence is not available 
as a defense because of his age, such negligence 
does not preclude him from relying on the res ipsa 
doctrine against the defendant. Pisano v. Klein ... 
The res ipsa doctrine applies to untoward or unusual 
occurrences in connection with escalator opera- 
tions, as where there is an unusual jerk or vibra- 
tion. Pisano: Vo lei 6 6. acces tccrenwnseuenkaaeae 
To establish liability under doctrine of res ipsa, 
plaintiff must exclude possibility that injury was 
caused by own fault or that of third party. Jakub- 
OWSME OW.  DENNIGSOES gn oe oss cranks dnvenwsenas 
Res Ipsa Held to Apply to Defective Coach Door 
Mechanism. Farsbinder v. Penn R.R. ............ 


RESTRICTIVE COVENANTS 
While the use of property restricted by covenants as 
an incident to a forbidden use of property not so 
restricted is an equivalent of a volation of the 
particular restriction, restrictions imposed as to 
building height and location of signs upon certain 
lots conveyed to a borough would not cover other 
lots in the area so as to preclude the construction 
of a complex upon the restricted and unrestricted 
lots with a structure upon the unrestricted lots 
which would violate restrictions. Palisades v. 
Brady et al & Seatlantic v. Palisades 


RIGHT TO KNOW LAW 
Vote of Board of Adjustment to reconmmend a vari- 
ance is official action within terms of the Right to 
Know Law and is voidable unless taken at a public 
meeting. Kramer et al v. Bd of Adjustm 
Official action taken in secret is rendered voidable 
by failure to comply with Right to Know Law and 
is not saved by subsequent perfunctory re-enact- 
ment of the action at a public meeting. Kramer et 
al & Cross et al v. Bd of Adjust. Sea Girt 
RULES 
Proposed Amendments to Federal Rules of Criminal 
PRGGGUGEO. o6.c cc ciwctucnalieeauwardavamnve sane 
Report of N.J. Supreme Court’s Committee On Revi- 
sion of Appellate Rules 
Report of New Jersey Supreme Court’s Committee on 
Revision of Rules of General Application 
Report of N.J. Supreme Court’s Committee on Rules 
U.S. District Court Rule Amendment (Rule 2c) .... 
Summary And Analysis of New Rule 3:2A Governing 
Search Warrants by Max Mehler 
Tentative Draft of Proposed Amendments to The Pre- 
trial Rules 
Tentative Draft of Proposed Rule Relating to Post- 
Comuletion. .NEHEE. «i... 2caccck ceccadscencanewnnsed 
New Rules and Amendments 
Rule Amendment 


SALES 
Seller’s and manufacturer’s liability for breach of 
implied warranty is not dependent upon privity 
but extends to any consumer or user who in rea- 
sonable contemplation might be injured by the 
goods. Jakubowski v. Minnesota 


SEARCH & SEIZURE 
A search warrant may not issue unless the issuing 
magistrate can find probable cause from the facts 
or circumstances presented to him under oath or 
affirmation. Mere affirmance of belief or suspicion 
on the part of the officer is not sufficient. State v. 
Macri 
The crucial determination as to wheather a search 
warrant is to issue is to be made not by the police 
officer but by a neutral issuing judge. Before the 
judge is in a position to make his determination for 
issuance, he must properly be made aware of the 
,underlying facts or circumstances which would 
warrant a prudent man in believing that the law 
was being violated. State v. Macri et al & State v. 
Viscito 
Evidence obtained during an unconstitutional search 
by state officers is inadmissible in state proceed- 
ings, as it is in federal proceedings. State v. Macri 
et.al & State wv. Vise... .. 6 ccncatesscccusenamens 
An affidavit in support of an application for a search 
warrant is to be read as a whole and in the light 
of the attendant circumstances. State v. Zuzulock 


setter eee 


358 


14 


14 


418 


125 


61 


61 


61 


602 


125 


417 
541 


323 


571 


29 
165 


713 


417 


127 


127 


127 











Page Twelve 1963 Annual Index 





Search & Seizure, Cont’d 
Material obtained during or as a direct result of an 
unlawful search is to be excluded from evidence. 
State v. De Grazio et al 
On an application for a search warrant the state need 
not disclose all of its evidence but must make a 
verified showing of such facts or circumstances as 
would lead a person of ordinary prudence to be- 
lieve the law was being violated. State v. Bur- 
LT a RO eee ae one ah Sine hee eee 
Where a private person steals or takes possession 
of property from the premises of the owner and 
passes it over to the government, which did not 
participate in the taking, it may be used as incrim- 
inating evidence against the owner in a subsequent 
criminal proceeding. State v. Scratsky 
Testimony as to observations made while engaged 
in an unlawful search is improper. State v. Scratsky 
Where a private person acts as an arm of the gov't 
in reducing unlawfully obtained articles to pos- 
session a conviction based upon their admission 
into evidence cannot stand. State v. Scratsky ..... 
Where prior to a search of premises without a 
search warrant there are no facts elicited or de- 
pendable information obtained that illegal articles 
are actually located upon the premises and the 
circumstances are not of an emergent nature 
articles obtained by such a search may not be re- 
ceived in evidence. State v. Evans 
A search made incidentally to and contemporaneous- 
ly with a justified arrest is. valid. State v. Mpetas 
Where the search of a defendant's person without a 
warrant is based upon an anonymous telephone 
call to the police the information upon which 
police searched defendant was not cloaked with 
sufficient reliability to make the search and seiz- 
ure reasonable. State v. Scharfstein 
On appeal seeking reversal of convictions based 
upon claim of illegal search and seizure, the de- 
fendants should explain their failure to invoke 
Mapp v. Ohio during trial or by application for a 
new trial. State v. Doyle 
Legality of search and seizure cannot be determined 
on appeal record where defendants’ stipulation 
conceding validity of search prevented State from 
introducing all relevant testimony at trial; matter 
must be remanded for taking appropriate evidence. 
RATED UCN i ow mipine Sus ord wines Wheel Stalls ERO SD 
One not in possession of seized property has no 
standing to challenge the constitutionality of the 
search or seizure or the admission of the property 
in evidence. State v. Nobles 
On a motion to suppress evidence obtained without a 
warrant, court must determine whether the facts 
were legally sufficient to engender a belief in the 
minds of the searching officers _that —— 
cause for the search existed. State v. Klein 
Probable cause exists if the facts and circumstances 
known to the officers warrant a prudent man in 
believing that an offense was or is being com- 
mitted. State v. Klein : 
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Where a search is made without a warrant and is 
based on hearsay information, the court should 
consider inter alia the efforts made by the search- 
ing officers to independently develop facts which 
support the probability that the hearsay informa- 
tion is correct. State v. Klein : 

The reliability of the informer alone does not neces- 
sarily justify a search without a warrant. State v. 
UN TST aa ae : 

Summary And Analys sis Of New Rule 3:24 Govern- 
ing Search Warrants by Max Mehler ... 

An arrest based on administrative rather than crim- 
inal charges is such an arrest as will support a 
search and seizure incidental to it where there was 
probable cause to believe a crime had been com- 
mitted, State v: Masio ............ 

Search and seizure incident to a lawful arrest is 
legal. State v. Papitsas .. 

Evidence obtained by search of premises in absence 
ef accused and without warrant is inadmissible. 
Green v. Yeager 

R R. 3:2A-6 applies to cases within the jurisdiction of 

nicipal courts. State v. Ferraro ... 

occurs where officer bends over through open 
ioor of car and removes a partially exposed but 
unidentifiable object from beneath the front seat. 
State v. Taylor et al ‘ 

Where arresting and searching officers never deter- 
mined before the search that probable cause ex- 
isted to believe defendant had committed con- 
spiracy or attempted burglary, search without war- 
rant cannot be sustained on theory that it could 
have been incident to a lawful arrest for such 
crimes. State v. Taylor et al 

A search implies a prying into hidden places for that 
which is concealed and it is not a search to observe 
that which is open to view. State v. Padavano .... 


SECURITIES 
Defendant's sales of participation units in limited 
partnerships formed for real estate syndication 
constituted dealings in “securities” as defined in 
N.J.S.A. 49:3-1 et seq, since the units were as nego- 
tiable as ordinary stock certificates. Conroy v. 
RMN Poi NT arse sin nial cis pune ISRCTN Lea ates iss soe 
Held, evidence supports findings that real estate syn- 
dicator engaged in fraudulent conduct as defined 
in N.J.S.A. 49:3-2(e) (5) of the Uniform Securities 
Law. Conroy v. Schultz 
Upon default by borrower, lender is not absolutely 
entitled to transfer of pledged securities into its 
own name where lender's status as a bona fide pur- 
chaser is in doubt. Welland v. lst Natl 
The intent and effect of N.J.S.A. 12A:8-406 is to es- 
tablish that the issuer of securities and its trans- 
fer agents have equal obligations to security hold- 
ers, regardless of which state’s law is applicable. 
eS ES VS iS: SS ee eae erates ae eee 
Prior New Jersey law governing the liability of 
transfer agents was changed by the Uniform Com- 
mercial Code. Welland v. lst Natl 


SECURITY INTERESTS 
Security Interest Under Article 9 of UCC And the 
Preference Problem by Nahum L. Gordon ........ 13 


SENTENCE 
The power of an appellate court to reduce a sentence 
should be exercised with extreme care and only in 
cases where the sentence imposed was unduly 
punitive and an abuse of discretion. State v. Gibbs 335 


searcn 
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A Suggesfidn To Improve Sentencing 
Cases by Hon. Ervin S. Fulop 
A sentence well within the statutory limits will not 
be upset in absence of proof the trial court abused 
its discretion in imposing same. State v. Gentile .. 
SPECIFIC PERFORMANCE 
Specific performance is a discretionary remedy based 
on equitable principles, and evaluation of the equi- 
ties in each case must be left largely to the trial 
court’s judgment. Stenr v. Sawyer 
Where buyer, aware of probable unmarketability of 
title, prepared contract and hastened signing by 
seller, denial of specific performance to buyer 
without abatement was proper where he sought 
same with abatement and did not relax claim for 
abatement until end of trial. Stehr v. Sawyer 
STATUTE OF FRAUDS 
Payment of Rent Not Performance Avoiding Statute 
of Frauds. Island v. Danielson ... ale woken 
STATUTES 
A long standing statutory interpretation by an ad- 
ministrative agency is entitled to great weight, and 
when that interpretation is adopted by the courts, 
it becomes practically conclusive. Manchester v. 
Raubinger 
The rule of strict cons truction | cannot be allowed to 
defeat the apparent legislative design. Strict or 
literal meaning cannot be given to legislative lan- 
guage when it is apparent that such meaning is not 
intended. Manchester v. Raubinger 
An act of the Legislature carries a strong presump- 
tion of conformity with the organic law and mere 
doubts are not sufficient to negate this presump- 
tion or validity: State Vv. Segal... csc... sisi noes 
In statutory construction it is essential to ascertain 
the purpose for which the statute was enacted and 
the mischief it was intended to eliminate. All parts 
of the statute must be read so that they are in 
alignment with the intent of the entire act. Sea- 
train v. Medina eer 
In order to qualify under N.J.S 
as a person “otherwise disabled in 
rendering it difficult and burdensome for him to 
walk” and thereby entitled to a special vehicle 
identification card the disability must be such as 
would approximate disablement by reason of am- 


39:4- 204 et seq. 
any manner 


putation. Wagner v. State : ee One Ree mare 
An enactment by the legislature is a “law of the 
state’, even though it may be special, local, or pri- 


only in specified 
Bd of Med. Ex- 


vate in character or is applicable 
political subdivisions of the state 
aminers v. Wagners Ee ee eee , 
In construing the word “similar” - ina ' statute, there 
is an implied allowance for some degree of differ- 
ence. Bd of Med Examiners v. Wagners 
In the light of the policy and purpose of N.J.S.A. 
2A:170-76, the provision therein barring uttering or 
exposing “without just cause’ does not render 
same so vague as to be unconstitutional. Sanitary 
v. Byrne et al 
Citrate of magnesia is a patent or proprietary medi- 
cine within the meaning of R.S. 45:14-29 which ex- 
cludes the sale of such medicines from the regula- 
tory provisions of R.S. 45:14-6. Bd of Pharmacy v. 
Andersen 
A reasonable cons struction given to ; a statute by the 
administratives agency charged with its execution 
is entitled to seaeidasaaie weight and presumed 


to be correct. Insurance Co of No America v. 
Howell bimie swale wes Verte crt hae ie Re ee a 
Legislative Histories of New Jersey Statutes by 


Rebecca Schlam 
Where statutory language is ambiguous, the practical 
construction given by a governmental agency 
charged with its administration and legislative 
acquiescence in this construction over a long peri- 
od of time is entitled to great weight. Hudson Cty 
Nat Bk v. Provident Inst. for Savings et als 
Revision Of Title 48 by Howard T. Rosen 
A statute which is in derogation of common law 
rights and is a penal statute is to be strictly con- 
strued. Dept. of Labor v. Asbury et al 
N.J.S.A. 34:1)-4 requiring payment of full amount of 
Wages at cast every two weeks in legal tender ex- 
cept as otherwise provided by law does not pro- 
hibit employer's honoring employee's wage assign- 
ment to third party, although assignment was not 
specifically authorized by statute. Dept. of Labor 
GIL Oe ih So exc od as.) ole bape es ielee mies 
The courts should not set aside legislation for im- 
material trivialities. Fisher & Szkolar 
The courts are not limited in declaring legislative 
errors to be immaterial by the same standard 
which governs the Law Revision Commission. 
PISMPE Ss SUMDIOE 65.65.56 boars os eae eee Bele Neo 
Absent a clear indication contra, a revisionary stat- 
ute will not be construed to eliminate a prior re- 


quirement that an appellant be an aggrieved 

person ACKerson V.. AZATUS ... 56.65 vis se See slenees 
SUBDIVISION 

Where a municipal planning board pursuant to 


authority given to it by ordinance grants approval 
of a proposed subdivision, the general terms and 
conditions of the approval can only be changed by 
means of a timely appeal from its determination. 
Highpoint v. Bloomfield 


SUMMARY JUDGMENT 
It is error to dismiss an action at law simply because 
a release said to bar the action was obtained by 
fraud remediable only in equity. The old distinc- 
tions between legal and equitable fraud as a bar 
to an action in the law court must give way to the 
procedural reforms of 1948 which were designed 
to prevent shuttling from court to court. Bilotti v. 
Accurate 
Ordinarily where a case may rest upon expert evi- 
dence a court should be particularly slow in 
granting summary judgment. Ruvalo v. American 


SUMMARY PROCEEDINGS 
The complaint in a summary proceeding under R.R. 
4:85 must be verified by affidavit on personal 
knowledge setting forth facts admissible in evi- 
dence and to which the affiant is competent to 
testify - - an affidavit on knowledge and belief is 
insufficient. Lippman v. Hydro space 
SUNDAY CLOSING LAW 
N.J.S. 2A:171-5.8 et seq. does not render unlawful the 
advertisement in newspapers on Sundays inviting 
readers to telephone on Sunday for the purpose of 
ordering goods specifically prohibited from sale on 
Sunday under the act. Vornado v. Macy 
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SUPREME COURT COMMITTEE REPORTS 
Report of N.J. Supreme Court’s Committee on Con- 
ciliation and Reconciliation 
Report of N.J. Supreme Court’s Municipal Court 
Committee 
Report of N.J. Supreme Court’s Committee on Inter- 
MUR a ais wn Ghd lactate pwr IRs Gray aid ets tw nau auatae 
Reports of N.J. Supreme Court’s Committee on 
Juvenile and Domestic Relations Courts 
Report of N.J. Supreme Court's Committee on Dis- 
trict Court Practice and Procedure 
Report of N.J. Supreme Court's Committee On Ap- 
pointment of Guardians Ad Litem 
Report of N.J. Supreme Court's Committee On Re- 
vision of Appellate Rules 
Report of New Jersey Supreme Court's Committee 
on Criminal Procedure 
Report of New Jersey Supreme Court's Committee 
on Revision of Rules of General Application 
Report of N.J. Supreme Court’s Committee on Rules 
Report of N.J. Supreme Court's Committee on Pre- 
trial Procedure 
Report of the New Jersey Supreme Courts Commit- 
tee on Impartial Medical Experts . 
SURETY 
Surety on an official bond is liable for all damages 
resulting from non-performance of the duties en- 


compassed by such bond if such damages were 

fairly within the contemplation of the parties. 

Totowa v. American Soe Ute hana alee 
TAXATION 


A judgment of the County Board of Taxation is pre- 
sumed to be correct. One who appeals therefrom 
has burden of ultimate persuasion to upset such 
judgment. Glenwood v. E. Orange ............... 

While market value is evidential of true value, it 
is not the only criterion since special circumstances 
may affect market value without affecting its true 
value. Glenwood v. E. Orange 

In assessing the value of real estate for local tax pur- 
poses it is improper to rely upon the amount of 
the mortgage in establishing the true value of the 
property. Glenwood v. E. Orange 

Self-Employed Individuals Retirement Act, by Harold 
Kamens and William A. Ancier ... 

A personal property tax or assessment does not be- 
come a lien until the statutory ‘proceeding to en- 
force the same is taken by levy under a distress 
Warrant. (Newarks ViltPGAaRl ai jis bseves dod ower mars 

In statute providing that no school budget in an 
amount in excess of 1/2 of the valuation of the 
assessable ratables of any municipality, as deter- 
mined by the County Board of Taxation, shall 
be appropriated except with the concurrence and 
consent of the governing body, assessable ratables 
means the aggregate of the assessed valuation as 
determined by the local assessors, corrected and 
revised by the county board of taxation pursuant 


to N.J.S. 54:4-47, and does not mean the equalized 
or true valuation as determined by the county 
board of taxation. Gualano v. Bd of School Esti- 
yc | een COS Oar ae ae eearag ee eet teas ete weisan ee eee ne Rol 


Sole and fundamental purpose of equalization is the 
equitable apportionment of state and county taxes 
in counties comprising two or more taxing dis- 
tricts. Gualano v. Bd of School Estimate .......... 

Asa practical matter there must be a large measure 
of stability in the assessment of property and the 
common level should not fluctuate from year to 
year. NJ. v; Div: of Tax: Appeals. «5c. <i is0s6¢ caus 

There can be no rigid rule in asses sment. but adja- 
cent properties of equal potential cannot be asses- 
sed differently because of the relative astuteness 
of the proprietors. N.J. v. Div. of Tax Appeals 

Net income must be capitalized before taxes, with 
the capitalization rate increased to yield the return 
the investor expects plus the amount of local taxes 
payable. N.J. v. Div. of Tax Appeals 

When the method of valuation is capitalization of in- 
come, future depreciation is theoretically relevant. 
N.J. v. Div of Tax Appeals ... ‘ 

Although capitalization of income is an acceptable 
approach it is well to measure its results against 
other known data and the common sense of the 
situation. N.J. v. Div of Tax Appeals ............. 

Generally the tax burden follows the use, benefit 
and enjoyment of the premises. Bron et al v. 
NVC REIEMRIDS SEE LOE oS ips cred grace ater ox ce tas Tea es wore 

A charge by a sewerage authority for treating sew- 
age is not a tax assessment. J. C. Sewerage Auth v. 
Housing. Auth of: JcC.'v:-City: 080:-C) so. crc vc oe xs 

A charge by a sewerage authority for treating sew- 
age is not a tax or assessment. J. C. Sewerage 
Auth. v. Housing Auth of J. C. v. City of J.C. ... 

A Constructive Tax Program by Samuel J. Forsaner 

In the absence of fraud, the Director of the Division 
of Taxation may not collaterally attack a judg- 
ment admitting a will to probate. Pope v. Kinglsey 

An inheritance tax is computable in accordance with 

the terms of the will admitted to probate, unaffect- 

ed by a compromise agreement among contesting 
parties. ‘Pope: vi) Kamgisey: . o.3..scsciers occ ess cde ace 

n preparing equalization tables, Director of Division 

of Taxation and county tax boards should grant a 

hearing to a municipality requesting more detailed 

study and evaluation of a sale which wouid other- 
wise be excluded from consideration under the 

Director's administrative rule categorizing certain 

transactions as non-usable split-offs. Kingsley v. 

DAY: SOF MEA AB CONS oi sic ered Secreta ose gai wiatiew ws 

Held, price paid in particular sale which had been 
excluded as a split-off in computing equalization 
table represented the fair market value of the 
realty. Kingsley v. Div. of Tax Appeals 

Constitutionality of President's Proposal To Impose 
Income Tax on Gains by Gift or Death by Samuel 
A ies 10.72 102 ee i NE Soe AN Re ee ee Riecertit 

The true valuation for tax assessment purposes of a 
large tract of land is not what it would sell for in 
the entirety in a single sale but rather what appro- 
priate marketable segments analogous to private 
holdings of similar lands by others in the com- 
munity would sell for in the aggregate if sold sep- 
arately. In re: E. Orange et al .... 2... ccc ccccces 

It is the fitness and availability of property for par- 
ticular uses which should be given consideration 
in arriving at its taxable value, rather than the 
fact of actual use as such. In Re: E. Orange et al .. 

Statute which relates to assessment of water reserve 
land preeludes a valuation approach based upon 
any special factor of value inhering in the prop- 
erty as devoted to integrated water utility pur- 
poses. In Re: E. Orange et al 
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Taxation, Cont’d 
Buildings used by power and light company as elec- 
trical substations housing apparatus and equip- 
ment are subject to local real estate taxes under 
the Gross Receipts Tax Act, N.J.S.A. 54:30A-50 
and 52. NJ Power & Light v. Denville ........... 
Cyclone wire fences enclosing utility’s electrical 
substations are not subject to local taxes as “real 
estate” under the Gross Receipts Tax Act. NJ 
Power &s Baght: vi. DIGRVUNe o.oo 5 sed cece se cswaies 
The Real Property Appraisal Manual for New Jersey 
Assessors is intended only as a guide to assessors 
who are free to use other established methods of 
arriving at true value. Frater v. Div of Tax Ap- 
[oc SAN PRESS (che scaratane sr ar to einer ere arta rake rari Ae 
There is no requirement that appraisers be consis- 
tent in the use of methods by which they establish 
value of property. Frater v. Div of Tax Appeals 
Issue of discrimination not passed upon on appeal 
where not raised before the Divison of Tax Ap- 
peals. RH Macy v. Div of Taxation 
The Division of Tax Appeals may increase an assess- 
ment even though the appeal to it requested a 
reduction and no cross appeal was filed. Rek v. 
Newark 
Sales price is evidence of, but not exclu sive criterion 
of. true value. Rek v. Newark 
Where private property has been 
ratable share of the cost of improving an adjacent 
street, use of state aid to municipality to reduce 
the assessment would be unconstitutional. Sher- 
man v. McGann 
A bequest to the United 
transfer inheritance tax. U.S. v. Kingsley 
State may subject charitable bequest to United 
py es to inheritance tax although exempting sim- 
lar bequests to itself. U.S. v. Kingsley j 
teoanaitian of transfer inheritance tax on bequest to 
the United States is not an invalid tax on the prop- 
erty of the United States but a valid exaction for 
the decedent's privilege of “aise his prop- 
erty by will. U.S. v. Kingsle 
Bequest to the United States to be used for ‘the na- 
tional defense is a bequest for a charitable use and 
entitled to the lower tax rate applicable to such 
transfers. U.S. v. Kingsley 


TAX SALES 
The owner of property sold under a tax sale may 
nly be divested of title by a statutory proceeding 

or es foreclosure as provided in the statutes. 
Bron et al v. Weintraub et al sa beeir — 
The owner or successor in title has the right to re- 
deem the property from a tax sale. Bron et al v. 
Weintraub et al 


TENANCY BY THE ENTIRETY 
A tenancy by the entirety continues so long as the 
marriage exists and such an estate is not subject 

to partition. Smith v. Smith 

A judgment nisi is only a conditional judgment of 
divorce and a tenancy by the entirety is not con- 
verted into a tenancy in common until the entry 

of final judgment. Smith v. Smith 
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States is subject to the 


TORTS 
The existence of contract relations between the 
plaintiff and a third person is not a prerequisite to 

to an action for wrongful! interference with a bus- 
iness relationship: it suffices if there is unlawful 
erference with prospective economic advantage. 
iyder v. Seeman et al 





Jn a motion for judgment for the 
nce which supports the plaintiff's version must 
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Trial court's denial of defendant’s motion for se- 
questration of remaining identification witnesses 
made after direct examination of first witness did 
not constitute error since motion was not timely 
and matters brought out on cross-examination did 
not “educate” other witnesses. State v. DiModica .. 

Sequestration is discretionary with the trial court. 
State v. DiModica bicahayare andl Sc de de Uren ieted aera Soe 

Court should not use term °* ‘prima facie’ in charging 
jury on factual issue and evidence but should use 
lay language; however use of term here found not 
prejudicial error in context of entire charge. 
Soaiet Go IN oes os ws wing meade uvecumennase 

A motion for separate trial ‘of the several counts of 
an indictment is addressed to the sound discretion 
of the trial court. State v. Weiner 

It was not error to deny separate trials of the various 
counts of an indictment where the evidence of all 
the alleged crimes charged therein would have to 
be presented at the trial of any single count. State 
v. Weiner 

A party is not entitled to have the jury charged in 
words of his own choice, but merely to have the 
charge as a whole clearly and correctly state the 
pertinent legal principles. Abramsky v. Felder- 
BiaeaVEN OW AR arenas ors warn hae wae ace ees 

Evidence that debtor turne d over ‘assets to creditors 
in belief his arrangement with them was a secon- 
dary form of bankruptcy and creditors received 
them for the amounts due them held sufficient to 
permit jury to find parties agreed to a composition 
releasing the debtor. U.S. Plywood v. Neidlinger .. 

A joint trial of indictments charging felony murder 
and robbery is proper where both crimes arise out 
of the same act or transaction. State 4 Loray 

When at the end of plaintiff's case equal inferences 
for and against defendant's liability may be drawn, 
a motion to dismiss should be granted. Lincoln 
Farms v. Central R.R 

Where a motion for involuntary di smissal is made at 
the close of all the evidence in a jury case, the 
trial court may not weigh the evidence but must 
accept as true all of plaintiff's evidence and give 
him the benefit of all legitimate inferences which 
could reasonably be drawn therefrom. Amelchenko 
v¥. Freehold... 2... 

A motion for dismissal on 





plaintiff's opening to the 
jury should not be granted unless the facts are 
undisputed and the law free from doubt and even 
when the court errs in denying such a motion the 
adduced raises fact- 


error is cured if the evidence 
ual issues. Poland vy. Parsekian ..........-.6e<«- 
TRUSTS 
Conveyance by Trustee of Resulting Trust Held Not 
Fraudulent. Wallace v. Kilbride ........ .cccssve« 


Where discretion is reposed in a trustee, there is a 
strong tendency to construe such discretion as re- 
quiring him to act both in good faith and with 
proper motives, and also to use that judgment ex- 
ercised by the ordinary prudent man; but absent 
bad faith or improper motives, his decision will not 
be set aside unless it was arbitrary or unreason- 
able. Judge et als v. Kortenhaus et als 





Where union welfare fund established by a trust, 
by the terms of which intended to confer 
benefits upon a fluid and changing group, the em- 
ployees of employers who ceased to contribute 
have no interest therein. Judge et als v. Korten- 
haus et als Spake: Wide are bey Spt eA ee eee AS 

Where all pertinent facts are disclosed to a  benefic- 
lary in prior accounting proceedings by trustees 
the beneficiary is bound by a judgment approving 
the Trustees’ account. Doyle v. Chase Manh’'n et al 


UNAUTHORIZED PRACTICE 








A foreign attorney not lice New Jersey can- 
not recover for legal services rendered here and 
an agreement to pextorm such services by such an 
attorney is illegal and void. Appell v. Reiner et al 

The factors to be consider n defining the prac- 
tice of law in this State are: (1) Were the services 
rendered in this State and were they and the legal 
advice rendered based upon its laws; (2) Did the 
legal services relate to a transaction, property 
right, or subject matter, the result of which is in 
New Jersey, and; (3) If litigation might result 
would the forum be the courts of this State. Appell 





Wi HRCRMOE CU es og 2. a5 5.5 ad atnsane eaa e 








The practice of law is not confined to litigation in 
the courts but is engaged in whenever and where- 
ever legal knowledge, trair skill and ability 
are required. Appell v. Reiner et al 

wmeneate HANDS 

Procurement of an invalid Mexican divorce does not 

constitute unclean hands barring the procurer 


thereof from seeking to avoid same where she re- 
pented soon thereafter. Warrender v. Warrender .. 


UNEMPLOYMENT COMPENSATION 
A lockout prompted not by 10mic conditions but 
rather to prevent spoilage of materials in the event 
a labor union during con- 


of a sudden walkout by 
tract negotiations constitutes a “stoppage of work 


ecor 














which exists because of a labor dispute” within the 
meaning of N.J.S.A. 43:21-5(d). Sweeney v. Board — 
CoE EE GSW CEI acho Pe sities aims in Dk eee 
An employ ee appealing from an agency ‘det termina- 






tion requiring him to refund unemployment bene- 
fits is entitled to a transcript for appeal purposes 



















without charge. Sweeney v. Board of Review et al 
UNFAIR COMPETITION 
Where the characteristics of a product upon which 
the plaintiff's claims to trade secrets rest are not 
secret in the dictionary sense the fact that the 
Lae ee may be imitated and sold by a competitor 
will yt of itself give rise to a cause of action 
Adolph Gottsho, Inc. v. Bell Mark Corp. ....... 
The quest on Whether a corporation which is both a 
retail merchant and competitor of trading stamp 
companies may excha its own stamps for those 
of the latter owned by corporation’s customers, 
should be determined y after full trial and is 
t appropriate for interlocutory aiscaninie relief. 


lants v. Vornado 
! turer Fictitious mp Price 
Reg gina v. Federal Trade Comn 
UNIFORM COMMERCIAL CODE 
Security Interest Under Article 9 of UCC And the 
Preference Problem by Nahum L. Gordon a 
The Uniform p eenecninlinte Code and The Law of Fix- 
tures by William A. Dreier 
Article 9 of The Uniform Commercial Code, by Peter 
F. Coogan 


Violates F.T.C.A. 
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UNSATISFIED CLAIM & JUDGMENT FUND 
A primarily summer residence maintained and used 
concurrently with the occupany of another resi- 
dence in a state of which the subject is a domicil- 
iary cannot be the basis for a claim that the sub- 
ject is a resident of this state and therefore a 
qualified person within the meaning of N.J.S.A. 
39:6-62. Sullivan v. Saylor 
The sections of the Fund Statute applicable to “hit 
and run” cases do not limit actions against the Di- 
rector of the Division of Motor Vehicles to in- 
stances where plaintiff fails to obtain judgment 
against other alleged joint tortfeasors. Lewis v. 
Parsekian 
The Fund Law permits one injured while a passenger 
in a car involved in an accident with a hit and 
run car to joint the Director of Motor Vehicles as 
a co-defendant when he asserts the accident was 
caused by the negligence of both drivers. Deitz v. 
Meyer & Parsekian 
Career soldier who was killed by an auto 5 months 
after being transferred to Fort Monmouth was a 
resident of this state within meaning of Unsatis- 
fied Claim and Judgment Fund Law, N.J.S.A. 
39:6-62, in view of his intent to bring his family to 
live with him in New Jersey. Williamson v. 
POU GG vise ccc eatin d ces cieneenmieeaaea eens 
N.J.S.A. 39:6-62 does not require that claimant from 
Fund be domiciled in this state; residence estab- 
lished with a degree of permanency is sufficient. 
Williamson. v. POWer.. 3. ...cacswsts ci osseen ese 
N.J. Const. Art II, par. 5, which provides that a ser- 
viceman shall not acquire a domicile in New Jer- 
sey by reason of being stationed in this state, deals 
with voting qualifications and has no application 


to N.J.S.A. 39:6-62. Williamson v. Potter 
VERDICTS 
A single verdict embracing a husband's personal in- 
juries and his per quod damages is sustainable. 
Nylander v. Hagers: 2... 2.5. cexecensupowedecnnae P 
Where two or more actions for damages are com- 
bined in a single suit but are separately pleaded 


and proved, separate verdicts are required and the 
court has no power to mould the single verdict 
except where jury’s finding is clear and unmistak- 
able and where defect is one of form and not of 
substance. Poland & Parsekian 
Where two or more actions for damages are com- 
bined in a single suit but are separately pleaded 
and proved, separate verdicts are required and the 
court has no power to mould the single verdict 
except where jury’s finding is clear and unmistak- 
able and where defects is one of form and not of 
substance. Poland & Parsekian 


VETERANS 
A veteran’s conduct does not constitute a forfeiture 
of his right to a hearing under the Veterans Tenure 
Act. McAleer v. J.C. Incinerator Auth. aids 


WAGE ASSIGNMENTS 
N.J.S.A. 34:11-4 requiring payment of full amount of 
wages at least every two weeks in legal tender ex- 
cept as otherwise provided by law does not pro- 
hibit employer’s honoring employee's wage assign- 
ment to third party, although assignment was not 
specifically authorized by statute. Dept of Labor 
v. Asbury et al 
WAREHOUSEMEN 
Burden is on warehousemen to show he acted with 
sufficient care to rebut the presumpiton of neg- 
ligence which arises from damage of stored goods. 
World v. Central 
WARRANTIES 
Where parties to a warranty bargain for a result 
of fixed duration and the warranty is breached 
within that period, the damages are to be prorated 
for the balance of the fixed period, but where they 
bargained for work of a greater expectable life 
supported by a warranty for only a portion of that 
period, damages may not be confined by the un- 
expired portion of the warranty. Price v. B. Con- 
StRUGUION: 2.2 cece andi cnnnnees sas we aes 
A guarantee by the seller of a new house that the 
cellar will be free from water for a period of one 
year, is one in which the parties bargained for a 
result for an indefinite period but limited the guar- 
antee period to one year within which the breach, 
if any, was to be disclosed and the guarantor’s lia- 
bility imposed. Price v. B. Construction 
Where seller of new house guarantees cellar will be 
free from water for one year and within that 
period water seepage occurs, seller is liable for 
the full fair and reasonable expenses of properly 
rendering the cellar free from water even though 
such job would keep the cellar water-free —in- 
definitely and far beyond one year. Price v. B. 
Construction 
An oral warranty concerning the habitability of 
a room in a dwelling house survives the delivery 
of the deed as a collateral undertaking. Caparelli 
v. Rolling Greens 
Requests for aid can be as effective as a demand in 


calling to the attention of the warrantor facts 
showing that his warranty had been breached. 


Caparrelli v. Rolling Greens 
Prior notice is not required to give rise to a defen- 
dant’s liability for a breach of warranty relating to 


a sale of realty (minority concurring opinion). 

Caparrelli v. Nothing Greens ..... ....cc sence enus 
WILLS 

In the absence of fraud, the Director of the Division 


attack a judg- 
Pope v. Kings- 


of Taxation may not collaterally 
ment admitting a will to probate. 
le y a 
Where copy of lost Will is offere d for probate propo- 
nent must prove by clear and convincing evidence 
‘the execution of the lost Will, its contents, and that 
the testator did not revoke it before his death. Re: 
CONGE NOANSE. 2 ooo asian chek ese ee 
Presumption that a lost Will | was destroyed by the 
testator with intent to revoke it is rebutted where 
it is proven that the Will was stolen from the test- 
ator. Re: George Roman . 
WITNESSES 
Courts have inherent power to order a corporate 
party to produce at trial designated officers whom 
the adverse party intends to call as its witnesses. 
Media Services v. Sheraton Corp. 
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Witnesses, Cont’d 

Sanctions for failure of a corporate party to comply 
with an order to produce designed officers at trial 
should not be imposed until after the corporation 
has been afforded a hearing as to its reasons for 


non-compliance. Media Services v. Sheraton Corp : 


Trial court's denial of defendant’s motion for seques- 
tration of remaining identification witnesses made 
after direct examination of first witness did not 
constitute error since motion was not timely and 
matters brought out on cross-examination did not 
“educate” other witnesses. State v. DiModica ..... 

Sequestration is discretionary with the trial court. 
State v. DiModica 

The Medical Witness For The Defendant by Max E. 
Wildman 

The Medical Witness For The Plaintiff by Albert 
Averbach 

A witness must be confronted with his prior contra- 
dictory testimony and not merely with the con- 
clusion of counsel of what that testimony was. 
Abramsky v. Felderbaum et al 


WORDS AND PHRASES 

In determining the “actual cash value” of property 
insured, for the purpose of a co-insurance clause, 
all evidence logically related to formation of an 
accurate estimate of the value of the property dis- 
charged or damaged should be considered, in- 
cluding, but not limited to reproduction cost and 
market value. Messing v. Reliance ............... 

The phrase “at the time of his retirement” relates to 
the actual time of retirement. Cascale v. Pension 
BUENENN CS evs ect ed ads ous bow atwalsrs de ee Sees 

Where the word ‘year’ is mentioned in the New 
Jersey Statutes it is taken to mean the period be- 
tween January 1 and ending December 31 unless 
strong reasons compel a contrary conclusion. Man- 
chester v. Raubinger 

Even under N.J.S. 2A:115-2 prior to the amendment 
effective Oct. 18, 1962 defining the term “obscene” 
therein, the test was not limited to whether the 
material was “hard core pornography” but rather 
whether the dominant theme of the material taken 
as a whole appeals to prurient interest, whether the 
dominant note is erotic allurement tending to ex- 
cite lustful and lecherous desire, dirt for dirt’s sake 
only, whether it is patently offensive. State v. 
Hudson Co. News 

In statute providing that no school budget in an 
amount in excess of 142“! of the valuation of the 
assessable ratables of any municipality, as deter- 
mined by the County Board of Taxation, shall be 
appropriated except with the concurrence and 
consent of the governing body, assessable ratables 
means the aggregate of the assessed valuation as 
determined by the local assessors, corrected and 
revised by the county board of taxation pursuant 
to N.J.S. 54:4-47, and does not mean the equalized 
or true valuation as determined by the county 
board of taxation. Gualano v. Bd of School Est. .. 


“Franchise” under Automobile Dealers Franchise 
PUNE RMORRUOENE oop eid ra a nisiy wis Swe MS SN ale BSS 
An enactment by the hesiabidecte is a “law of the 


state”, even though it may be special, local, or pri- 
vate in character or is applicable only in specified 
political subdivisions of the state. Bd of Med. Ex- 
aminers v. Wagners ............. 
In construing the word “similar” in a statute, ‘nes 
is an implied allowance for some degree of differ- 
ence. Bd of Med Examiners v. Wagners ........... 
Citrate of magnesia is a patent or proprietary med- 
icine within the meaning of R.S. 45:14-29 which ex- 
cludes the sale of such medicines from the regula- 
tory provisions of R.S. 45:14-6. Bd of Pharmacy v. 
Andersen 
One who receives a stipend of $12. 000 per year w hile 
ur ne ig a pe riod of training to become a psy- 
iatrist is “gainfully occupied.’ Shuman v. Na- 

PRE St Ao eave rice amssiatnioae ohare wae 
Referendum means ar ~ferring of the question to ‘be 
bmittted to the voters as distinguished from the 
te itself on the referendum so submitted. Burg- 
dorfer v. Demarest 
Arrest is the apprehension or detention of the person 
ie another in order that he may be forthcoming to 
answer for an alleged or supposed crime. State v 
NNN ne I Ec a iss es brates Sins eae ear eens WI, Bia aire BRE 
The term “in the same employ” as used in N.J.S.A. 
34:15-8 means that the accident must arise out of 
and in the course of employment but does not re- 
quire that defendant be performing a duty con- 
nected with his employment. Konitch v. 


COMPENSATION 
It is presumed that an award for partial permanent 
disability fully compensates the employee for the 
permanent incapacity and the symptoms and phys- 
ical weakness representative of such incapacity. 
Schiffres v. Kittatinny 
An allowance made for partial permanent disability 
is res adjudicata and binds both employer and em- 
ployee subject only to N.J.S.A. 34:15-27 authoriz- 
ing change if disability has diminished ar addi- 
tional compensation if incapacity increases. Schif- 
fres v. Kittatinny 
An employee seeking additional compensation under 
N.J.S.A. 34:15-27, alleging increased disability, has 
the burden of proving by the preponderance of the 
evidence not only the fact of increase but also that 
it is causally related to the original accident. Schif- 
fres v. Kittatinny 
Workmen’s Compensation Report Submitted to Leg- 
islative Committee 
The evidence must show that the exertion attendant 
upon the duties of employment was sufficient to 
contribute toward the heart attack or its aggra- 
vation. Fagan v. City of Newark 
An employer is chargeable with a counsel fee in the 
event of the workman’s recovery against a third 
party tort-feasor, on the basis of his full compensa- 
tion liability, which includes his liability for pay- 
ment to be made upon failure of rehabilitation 
after expiration of the initial 450 week total per- 
manent disability award. Caputo v. Best Foods ... 
Payments made to an employee, after the expiration 
of an initial 450 week total permanent disability 
award, pursuant _to N.J.S. 34:15-12(b), upon a fail- 
ure of rehabilitation, are compensation against 
which liability the employer can offset the amount 
of the employee's recevery against a third party 
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tort-feasor, less deductions for attorney’s fees and 
specified expenses of suit, as provided in N.J.S. 
34:15-40. Caputo v. Best Foods 
The intent of the One Per Cent Fund is to insure the 
employee full compensation where a compensable 
disability follows but has no causative connection 
with the results of a prior disability, the combina- 
tion of the two leaving the employee permanently 
and totally disabled. The intention is to relieve the 
employer of the undue burden of a prior disability, 
with which or its results, the disability arising in 
his employ has no causative connection. Malinow- 
ski v. Male 
There is no constitutional barrier to a second work- 
men's compensation proceeding in New Jersey un- 
less the law of the state of the earlier award was 
unmistakably designed to bar relief under the laws 
of another jurisdiction. Cramer v. State Concrete . 
New Jersey has a special interest in the enforcement 
of its own compensation plan, which bars a party 
from bargaining away any part of his benefits. 
Cramer v. States Concrete 
The activation of a latent tuberculosis because of ex- 
posure to work environment is a compensable oc- 
cupational disease within the definition of N.J.S. 
SR AS-O 1) WSORG: US ALOSC oi cece a owntetadianne His shale Axel 
In a workmen’s compensation proceeding where 
there is nothing in the record to esiablish the pri- 
or existence of an active tuberculosis until an 
examination on a particular date, the carrier on 
the risk on that date would be liable for the pay- 
ment of any compensation ward. Bond v. Rose .... 


Tentative Workmen's Compensation Rule Re Joinder 


of 1% Fund in Compensation Case ........50..63. 
Payment from the One Per Cent Fund for total per- 
manent disability beyond the 450 weeks is not 


available where the first of petitioner’s two acci- 
dents resulted in no permanent disability; in such 
case the employer is liable for extended benefits 
under N.J.S.A. 34:15-12(b). Vogel v. Red Star . 
The amount of compensation to be‘awarded to the 
dependents of a deceased employee is governed by 
the statute in effect at the time of his death and 
not by that which existed at the time of accident. 
McAllister v. Bd of Ed. .. 
The Workmen's Compensation Act vests in depend- 
ent’s or survivors of a deceased emplovee a new 
and independent right to compensation. McAllister 
v. Bd of Ed. 


Death caused by a non-work-connected emotional 
experience superimposed upon a prior compen- 
sable heart injury which had not healed is com- 
pensable. McAllister v. Bd of Ed. of Kearny 

A volunteer fireman is not entitled to workmen’s 
compensation for an injury sustained while play- 
ing softball as a member of a team representing 
his fire company. Cerna v. Bd of Fire Comm. 

Respondent in a Workmen’s Compensation appeal 
may argue any points to sustain the judgment be- 
low without cross-appealing; cross-appeal is neces- 
sary only where it seeks to overrule or modify the 
judgment. Mayti v. Singer 

R.R. 5:2-5, governing filing requirements in Work- 
men’s Compensation appeals, is subject to re- 
laxation in appropriate circumstances. Diven v. H. 
& L Farms .. 

Held, employee's death in locker room from cardiac 
disease following rigorous day’s work in intense 
heat and inadequate ventilation with exposure to 
dust, fumes and gases in employer’s foundry, was 
compensable within Dwyer v. Ford. Booker v. 
Spence , 

A right to aceite exists if the vcntiaaiads is 
serving an incidental interest of his employer at 
time of injury. Meo v. Commercial . n 

An assault upon a plant superintendent in front of 
his home, as he was leaving for work, resulting 
from a plant strike, is a natural incident of his 
work and compensable. when he is on 24-hour duty 
and under direction to keep the plant going at all 
cost. Meo v. Commercial 

Course of dealing. between meat wholesaler and its 
customer whereunder customer received specific 
concessions in his meat purchases in exchange for 
customer’s help when needed constituted a contract 
of hiring and entitled customer to compensation 
for injury sustained while he was cutting meat at 


wholesaler’s request. Hawksford v. Steinbacher 
PRIOR «3. cos es oe ce wie ee ee SOY. 
Repairman held em; ployee though on job basis, 
BSIALED NEMS BOOTING oe 9tig ca -as sc sear dee wna ee 


Employee's action against employer's compensation 
carrier not barred. Mays v. Liberty 
The defense of casual employment is jurisdictional 
and can be raised at any time, even on appeal. 
Balmtorhy V. MICMULVAY 6.66. 6c se ape oa ances 
Babysitter held not a casual employee where her em- 
ployment was expected to recur weekly with the 
employer having the right to select the particular 
days on which babysitter would work. Balmforth 
SRNR es a hen eee ae a 
Where babysitter suffe red compensable injury while 
working at night, her rate of compensation should 
be based on her regular work week as a babysitter, 
not simply on the time spent by her in babysitting 
at nights. Balmforth v. McMurray 
One of the criteria for determining the emp! oyer- 
employee relationship is whether the employer re- 
tains the right to control the details of the em- 
ployee’s work but when the manner of performing 
the work is beyond another's control because of its 
nature, absence of control over such details be- 
comes insignificant in the overall view of the facts. 
Buchner et al v. Bergen Evening Record 
In determining the existence of an employer-em- 
ployee relationship consideration should be given 
to the character of the claimant's work or business, 
how much of a separate calling or enterprise it is, 
to what extent it may be expected to carry its own 
accident burden, how much it is a regular part of 
the employer's regular work, whether it is contin- 
uous or intermittent, and whether the duration is 
sufficient to amount to the hiring of continuing 
services as distinguished from contracting for the 
completion of a particular job. Buchner et al v. 
Bergen Evening Record 


ZONING 


A pre-zoning ownership of an undersized parcel of 
land is not per se an undue hardship that uncon- 
testably justifies the granting of a variance. Hel- 
man v. Norwood 
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In an application for a variance under N.J.S. 40:55- 
39(c) the availability and marketability of lands to 
make possible a conforming parcel are factors 
which may be construed by the Bd. of Adjustment 
in the discharge of its statutory functions. Holman 
v. Norwood 

A Bd. of Adjustment in denying a permit and vari- 
ance is presumed to have acted correctly and the 
burden of establishing the contrary is on the party 
challenging the decision. Holman v. Norwood ... 

The statute (N.J.S. 40:55-39) requires that before any 
relief can be granted by a Bd. of Adjustment it 
must find that such relief can be granted without 
substantial detriment to the public good and will 
not substantially impair the intent and purpose of 
the zone plan and zoning ordinance. Holman v. 
Norwood 

The enactment of a cluster or density zoning ordi- 
nance which has been adopted in good faith and 
in accordance with legislative authority will not 
be nullified because an incidental benefit inures to 
one or a few private individuals. Chrinko v. So. 
Brunswick 

R.S. 40:55-35, which provides that a Planning Board 
shall have at least thirty days to consider and re- 
port upon amendments to a zoning ardinance is not 
a jurisdictional prerequisite which would preclude 
earlier action by the Planning Board. Full consid- 
eration within a lesser period of time suffices to 
meet the requirement of the statute. Chrinko v. 
BO; ABTURS WHER ours ici wesucd Seale eh-ayeiie ons tore ariel semeears 

Although R.S. 40:55-30 does not expressly empower 
municipalities to adopt cluster or density zoning 
ordinances such ordinances reasonably advance 
those legislative purposes which seek to secure 
open spaces, prevent overcrowding and undue con- 
centration of population and promote the general 
welfare, and are valid. Chrinko v. So. Brunswick . 

Where ordinance restricts premises to one-family 
use and property at that time is two-family resi- 


dence, resulting non-conforming use will be lost 
by an extension to three-family use. Marino v. 
NOU WOR eicke ous fs alee ecco ee wet eevee 


Where ordinance defines ‘‘family” as being: “Any 
number of individuals related by blood or mar- 
riage, and including servants, living together as 
a single housekeeping unit,’’ Court will not con- 
clude that persons who have economic or other 
personal reasons for living together as a bona fide 
single housekeeping unit and who have no other 
orientation, commit a zoning violation, just be- 
cause they are not related. Marino v. Norwood .... 

The query in appellate review of a variance is whe- 
ther the municipality could reasonably conclude 
from the evidence that a special reason existed for 
its grant, and whether it can be done without sub- 
stantial detriment to the public good or substantial 
impairment of the zoning plan and ordinance. 
Burton v. Montclair et al 

N.J.S.A. 40:55-33.1 is aimed at actual discrimination 
between public and private schools rather than 
formal discrimination, and if in substance a mun- 
icipality deals with them alike, then there is no 
evil within the lisglative contemplation. St. Cas- 
Sian's v. Alen et anh. ..0 ce Asternc cic eo alia ese a abeanels, & 

If a zoning amendment is compatible with and fur- 
thers a comprehensive plan for the zoning of the 
municipality the fact that increased tax revenue 
is intended to result therefrom or that an individ- 
ual property owner may be benefited incidentally 
does not justify setting aside the amendment as 
legally objectionable. Palisades v. Brady 

Action of Board of Adjustment is fatally defective 
where evidence is vague and irrelevant, members 
are unsure of the nature of the proceedings, and 
they fail to make findings of fact or conclusions of 
law supporting their action. Wolf v. Bd of Adj 
POC EE OLEAN: cco oan dara anaes Cun sha ones Sie 

Land used for access to a business or for the parking 
of its patrons’ cars violates a zoning ordinance 
which restricts the land to residential uses. Wolf v. 
Bd of Adj Park Ridge et al 

Where a parking area is a valid nonconforming use, 
paving that area is not an illegal extension of that 
use. Wolf v. Bd of Adj Park Ridge et al 

A nonconforming use of part of a tract preempts the 
whole of the tract for that use if the nature of the 
use in the light of the character and adaptability 
to such use of the entire parcel manifestly implied 
an appropriation of the entirety to such use. Wolf 
-. Bd of Adj Park Ridge et al 

A zoning Board of Adjustment is a public body with- 
in the scope of the “Right to Know Law” which 
renders voidable determinations of public bodies 
made by votes taken at closed meetings. Wolf v. 
Bd: of Ady Park Midse etal o6 bn cos cae cceda simone 

A finding that a special reason-for the variance ex- 
ists and that there would not be substantial detri- 
ment to the public or substantial impairment of the 
zoning plan and ordinance, where not arbitrary 
or capricious, bars judicial intervention. Yahnel v. 
Jamesburg 

Findings of board of adjustment in recommending 
a variance to permit telephone company to con- 
struct a one-story dial center office building in a 
residence zone were legally adequate to satisfy 
requirements of NJ.S.A. 40:55-39(d). Yahnel v. 
Jamesburg .... 

A zoning amendment ‘which makes reference to a 
proposed highway in fixing the boundary lines of 
a zone, which highway is not delineated or indi- 
cated on any map attached to the ordinance nor set 
forth an any map referred to in the ordinance, is 
invalid as it fails to specify with certainty the 
boundaries of the zone. Slattery et al v. Caldwell... 

A plaintiff who has an interest in land within the 
area of a district created by a zoning amendment 
has the right to challenge the validity of the 
amendment. Slattery et al v. Caldwell 

On an appeal from a denial by a Board of Adjust- 
ment of an application for the recommendation of 
a variance under R.S. 40:55-39(d), the reviewing 
court cannot grant the variance but can direct 
that a recommendation that a variance be granted 
be made. Glen Rock v. Bd. of Adjustment 

The reasonableness of a zoning ordinance must be 
tested in the setting or physical characteristics of 
the area in which it is sought to be enforced and 
if an ordinance provides for unreasonable re- 
strictions it is invalid. Glen Rock v. Bd. of Ad- 
justment 
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Workmen’s Compensation, Cont’d 


The protection of existing business interests in the 
community is not a valid zoning purpose. Glen 
Rock v. B@. Gf AGjusiMeENnt ..........cccieeseeces 

Regulations which prevent a private owner from 
utilizing his property productively in order to 
retain land in an undeveloped state for the public 
good are confiscatory and unconstitutional. Morris 
v. Parsippany-Troy Hills ....0..5.. 5.0 cccessceseees 

A municipality may not prohibit practically all 
reclamation of land where only through such im- 
provement can a private owner obtain any worth- 
while benefits from the land. Morris v. Parsip- 
PURTEG ECR URNS ree oer ey os aielmn cole ale elsencvan isonet 

A municipality may not exclude an extensive seg- 
ment of heavy industry from a heavy industrial 
zone, unless the prohibition is reasonably founded 
upon one or more of the legislative zoning objec- 
tives. Tidewater v. Carteret .........6.2c.00e0- 
In determining the reasonableness of a a zoning ordin- 
ance barring an industry, the court may consider 
the physical characteristics and suitability of the 
districts in which the industry is permitted and 
in which it is barred, and the extent of existing 
operations in the municipality and in nearby mun- 
icipalities. Tidewater v. Carteret ............... 

Objectives of safety and lessening traffic congestion 
do not justify prohibition of an entire industry 
where other remedies are available and exclusion 
of the industry is not reasonably related to ac- 
complishment of these — Tidewater v. 
Carteret Salar aa) wikeean awe Suara: ula eta olan eh serra Pret enine Ae ace ara 

Congress has not pre- e mpt ed regul ation “of the con- 
struction of amateur radio antennae so as to ex- 
clude the application of local Zoning laws. Skin- 
ner vy. Cherry Hill et al 3 ee 

Where Zoning ordinance requires fact Sndine by 
Board of Adjustment which was not made by 
Board, and Law Division made such finding which 
was supported by evidence, Appellate Division 
will not remand case to Board for independent 
finding. Skinner v. Cherry Hill et al ............. 

Amateur’s radio tower used in the pursuit of his 
hobby is an accessory use of his residential prop- 
erty and not subject to variance requirement or 
height restriction in zoning ordinance. Skinner 
v. Cherry Hill et al ..... Ae ne tee 

scale of operation of hobby can carry it beyond 
what is a permissible accessory use. Skinner vy. 

Cherrv Hill et al ... ers 

‘ote of Board of ‘Ddiimiment to recc cant a vari- 
ance is official action within terms of the Right 
to Know Law and is voidable unless taken at a 
public meeting. Kramer et al v. Bd of Adjustment 

Official action taken in secret is rendered voidable 
by failure to comply with Right to Know Law and 
is not saved by subsequent perfunctory re-enact- 
ment of the action at a public meeting. Kramer et 
al & Cross et al v. Bd. of Adjust. ............... 

When action to review Board of Adjustment’s deci- 
sion on a variance is pending before court, Board 
is without jurisdiction to take further action on 
the variance except on remand by the court. 
Kramer et al & Cross et al v. Bd of Adjust. .. ; 
ne practice of parking a commercial vehicle over- 
"night in the driveway of a residential dwelling 
does not create in the owner of the land a non 
conan use so as to entitle him to continue 

ame after adoption of an ordinance prohibiting 
overnight parking of vommsnarcta vehicles outside 
of a garage. Northvale v. Blundo ............... 

The exposed overnight okie “a a commercial 
vehicle on dwelling premises in a residential dis- 
trict is not a use accessory to the dwelling func- 
tion and accordingly may be prohibited by a zon- 
ing ordinance. Northvale v. Blundo 

While a non conforming use may not be extended 
or enlarged there is no prohibition against an in- 
increase in the amount or intensity of the use 
within the same area. State v. Wagner 














1963 Bound Volumes 


As a service to our readers 
and law libraries, a limited 
number of bound volumes of 
ithe 1963 Law Journals with 
Annual Index thereto will be 
hand bound to special order. 

These few volumes will not 
be kept in stock but will only 
be hand bound as ordered. 

Sturdily bound in Tan 
, Buckram for many years ser- 
vice, these volumes are rea- 
sonably priced at $10.73. 

To order your copy, send 
your check to N.J. Law Journal | 
Box 50, Newark, N. J. 07101. 
Delivery about three to four 
weeks from receipt of order. 
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